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li 
Statement of the Case. 

This is an action at law for damages for an alleged 
breach of contract. The defendant in error had 
judgment in the lower court for $17,372 as alleged 
damages. 

The facts of the case may be briefly summarized 
as follows: 


Shortly after the San Francisco disaster of April 
18, 1906, *‘The Richlieu Realty Syndicate,’’ a Cali- 


to 


fornia corporation, leased the premises in the City 
and County of San Francisco, known as the south- 
east corner of Geary Street and Van Ness Avenue 
and decided to erect thereon an cight-story combined 
office building and theatre (Tr. p. 106). The Ameri- 
can-Pacific Construction Company (plaintiff in er- 
ror), a California corporation, was organized in the 
latter part of the year 1906, for the purpose, gener- 
ally, of erecting buildings, but not for the fabrication 
of, or the evection of the steel members that entered 
into the construction of a building. The Modern 
Steel Structural Company (defendant in error) is 
and for many year's prior to the year 1906, was, and 
ever since has been, a Wisconsin corporation, or- 
ganized for the special purpose of manufacture, fab- 
rication and erection of steel structures of all kinds, 
with its plant at Waukesha, Wisconsin (Ty. pp. 75- 
76). S. B. Harding, president of the Modern Steel 
Structural Company (defendant in error), was in 
San Francisco when ‘‘The Richlieu Realty Syndi- 
cate’? was secking bids for the structural steel and 
von work required for its proposed building. He 
was then counselling the American-Pacifie Construe- 
tion Company to open a structural steel shop at San 
Francisco and promised to aid it in establishing such 
shop by interesting himself in it and sending men to 
operate the plant (Tr. p. 80; p. 92). It was then 
suggested that the plaintiff in error bid for the steel 
work on the Riehlicu Realty Svndicate Building and 
sublet the contract to the defendant in error. It was 
argued that the plaintiff in error, a local concern, 


would probably have more chance than the defend- 
ant inerror. Mr. Harding, president of the defend- 
ant in error, knew that the plaintiff in error was un- 
familiar with the steel business and offered to and 
did plan the contract which plaintiff in error was to 
propose to the Richlieu Realty Syndicate (Tr. p. 84; 
pee, potion page 86, and p. 87; p. 90; p. 91; p. 96). 
The proposition as planned by Mr. 8. B. Harding 
was submitted to ‘‘The Richlieu Realty Syndicate’’ 
and accepted (Tr. p. 84). The first acceptance was 
verbally given on or about the 22nd day of Decern- 
Wer, 1906 (Tr. p. 82). 

Early in January, 1907, the Modern Steel Struc- 
tural Company sent to the plaintiff in error, for its 
acceptance, a proposal in the following words: 


** PROPOSAL FROM MopERN STEEL STRUCTURAL Co. 
Waukesha, Wis., Jan. +, 1907. 
American-Pacifie Construction Co., 
San Francisco, Cal. 

We propose to furnish you in good order the 
following described structural material, con- 
structed in a workmanlike manner, deseribed as 
follows and in accordance with the drawings 
furnished by Jos. D. Smedberg axp specifica- 
tions also furnished by J. D. Smcdberg, identi- 
fied with marks: ‘Copy #1’ Initialed, ‘S. B. 
H. 12-80-06’ excepting as noted under ‘re- 
marks’ on sheet #2 attached. 

Namely, the structural steel and iron (except 
the grillage beams, bolts, separators, and column 
bases nentioned on page 3, of specifications re- 
ferred to above) for the Richlieu Realty Syndi- 
eate ‘Theatre and Office Building, known as the 
Columbia Theatre; Loeation—Southeast corner 
of Van Ness & Geary St., San Francisco, Cali. 


Delivery: as follows: That portion mdicated 
by Mr. Smedberg, shown within red lines on 
blue. prints 8-S, 4-S, 7-S, dated by us on back of 
print as reecived Dee, 31, 1906, and 8-S dated by 
us ou back of print as reeeived Jan. 8, 1907, ve- 
quired to begin erection of steel work on stores 
to be shipped from our shop 30 days from ou 
receipt of approved working detail drawings, 
signed by Mr. Smedberg. 

Balanee of steel shipments to be 60 to 90 days 
from our receipt of balance of approved work- 
ing detail drawings, signed by Mr. Smedhberg. 

REMARKS: Our proposition is based on the 
substitution in part (as referring to ‘kiud, char- 
acter and finish of materials’ beginning page 9 
and ‘inspection’ beginning page 11 of the above 
specifications) of Manufacturers’ Standard 
Specifications as found in Carnegie’s Hand 
Book. 

Mill Test Reports, within said specifications 
are proposed, as being satisfactory in the above 
respects to Mr. Smedberg, and upon his request 
stating upon which portions of the work he will 
require such reports, we wil comply therewith 
by furnishing same. 

We also agree that the tonnage is to be de- 
termined and paid for by certificates from the 
Western Weighing Association at the point of 
shipment. It is understood that the AMERICAN- 
Paciric Construction Company, at their own 
expense, Will weigh same at the Public Seales in 
San Francisco, and should they prove that the 
weights so certified by the Wester Weighing 
Association at point of shipment are not correct, 
we hereby agree to reimburse the AMERICAN- 
Pactric Construction Company, the amount 
overpaid us. 

Price to be Seventy-seven dollars ($77.00) per 
ton; Freight allowed to San Frauciseo, Cali. 
Correct figured weights of steel to govern 
amount of sale and all steel work to be accepted 


at our works by Mr. Smedberg, or his author- 
ized agent. 

Terms of pavment as follows: 380 days net 
cash from date of invoices. 

Payable in New York, Chicago or Milwaukee 
Exchange, free of Expense to us for the collec- 
tion charges. 

We are responsible for shop errors in work 
not. erected by ourselves and for alterations, 
whether erected by ourselves or not, only when 
notified of same in writing before correction is 
made and given an opportunity and reasonable 
time to suggest remedy or to ourselves make al- 
terations. 

When delays are caused to our men by ma- 
terial or labor not furnished by us, you agree to 
pay their time, at our regular rates and their 
expenses, while so delayed. 

This contract is contingent upon our ability 
to procure material from the mills, delays of 
earriers and upon strikes, accidents or other de- 
lays unavoidable or beyond our reasonable con- 
trol. 

It is expressly agreed that there are no prom- 
ises, agreements of understandings outside of 
this contract and that no agent or salesman has 
any authority to obligate the Moprern Srren 
STRUCTURAL ComMPaNY by any terms, stipula- 
tions or conditions not herein expressed. 

The title and right of possession to all ma- 
terial we furnish remains with the Moprrn 
STEEL Company until the same has been fully 
paid for in Cash. 

This proposition is for immediate acceptance, 
but although accepted does not constitute a con- 
tract until approved by an executive officer of 
the Modern Steel Structural Company, and is 
subject to change or withdrawal until so ap- 
proved. 

In case any differences of opinion shall arise 
between the parties to this contract in relation 


to the contract, the work to be or that has been 
performed wuder it, such difference shall be 
settled by urbitration by two competeut persous, 
one eniployed by each party to the contrauet and 
these two shall have the power to name an uniu- 
terested umptre whose decision shall be binding 
on all parties to the contract. 
Ship Via: 
MobERN STEEL STRUCTURAL Co., 
Wecepted Jany aime 1907. by 5. Bo, 
Approved by 8. B. Harding, Pres. 
AMERICAN-Paciric CoNnstTRUcTion Co., 
Thomas Vigus, General Manager.” 


Here it is essential to note that the drawings re- 
ferred to in said proposal were never, even to this 
day, completed (Tr. pp. 108, 165, 255), and without 
them there was no ineans of ascertaining the tonnage 
of steel in the proposed building, except by guess 
work, and that the specifications were not attached 
to the alleged proposal or contract. The proposal 
was signed and returned to defendant in error about 
January 15, 1907 (Tip. 102): 

On the first of Mareh, 1907, defendant in error 
shipped from Waukesha, Wisconsin, to plaintiff in 
error thirty-nine and one quarter (3914) tons of 
fabricated steel of the value of $8021.09. This is the 
only steel fabricated or shipped by defendant in 
error under the said proposal) (Tr. p. 231). 

On April 8, 1907, for the first time it beeame ap- 
parent to the plaintiff in error that the Richlicu 
Realty Syndicate was a financial wreek and unable 
to carry out its contract and plaintiff in error im- 
mediately telegraphed defendant in error to stop all 


work, and later advised defendant in error that the 
Richlieu Realty Syndicate was hopelessly insolvent 
macehaceaiandoned the contract (Tr. p..20; p. 182; 
p. 188; p. 187). When it was beyond question that 
the Richlieu Realty Syndicate was unable to carry 
out and had abandoned the contract plaintiff in 
error on the 18th day of April, 1907, telegraphed de- 
fendant in error (Modern Steel Structural Com- 
pany) to wire its outside figure in full settlement of 
the alleged contract (Tr. p. 185). No reply was re- 
ecived and on the 15th day of April, 1907, the plain- 
tiff in error wrote asking the outside cost and asking 
defendant in error in fixing. the cost to remember 
that plaintiff in error, independent of this contract, 
would sustain a heavy loss (Tr. p. 187). In reply 
defendant in error asked $30,230 as damages caused 
by the cancellation of an alleged contract, the total 
amount to be paid on full performance of which was, 
according to defendant in error only $115,500 (Tr. 
p. 188; p. 46). In other words, it claimed damages in 
the sum of $30,230 for the non-fulfillment of a con- 
tract, which, if fulfilled required the payment only 
of $115,500. Defendant in error attempted to jus- 
tifv its claims for damages in several different ways, 
every one of which finds its sole support in speeula- 


dion and guessing. 


By its letter of May 28, 1907, the items of the 
alleged damages are specified as follows: 
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Material as per accompanying 4 sheets— 
weight—275,481 Ibs. at $1.90 unloaded 


in our yara $ 5234.14 
Car of steel invoiced 3021.09 
Expenses and money advaneed J. D. 

Smedberg 390.00 
Shop Drawings 1441.53 
UNUSED SHOP SPACE LYING IDLE 20,183.24 

Total $30,230.00 
Whiz. 149). 


J. D. Smedberg was the representative of the 
Richliew Realty Syndicate and of its architect (Tr. 
pp. 104, 127, 223). Yet money loaned to him was 
charged against plaintiff in error as part of the 
alleged damages. 


By its letter of the 15th of October, 1907, defend- 
ant in error wrote that the above figures were made 
up ‘somewhat hurriedly’? (request for them was 
made April 22, 1907 (Tr. p. 140) and they were fin- 
nished by letter dated May 28, 1907,—tlirty-six days 
later—(Ty. p. 149), and, therefore the figures given 
under date of May 28, 1907, were more or less ap- 
proximate. But by October 15, 1907, it had ample 
tine to consider its damages and to detail the items 
making up the total sum of $30,931.23 which was its 
new appraisement of its damage (Tr. p. 211). In 
this appraisement it added to the actual cost of raw 
material and the cost of fabrication various percen- 
tage of such cost as part of its ‘overhead expenses”’ 
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that should be chargeable to this alleged contract 
(Ty. pp. 211, 216, especially 214). 

Another appraisement was made in its first com- 
plaint in whieh it fixed its damages at $30,881.23 
Gir p, 10). 

A fourth appraisement is made in its second com- 
plaint and the total amount is fixed at $35,164.17 
(Tr. p. 147). 

Mr. 8S. B. Harding, president of the defendant in 
error, gives the fifth appraisement of the alleged 
damage and fixes it at $34,470.00 (Tr. p. 156). And 
although the ‘‘overhead expenses’’ of the defendant 
in error amounting to $7171.23 monthly (Tr. p. 164) 
were not ineluded as part of the cost in this estimate, 
and they were ineluded in all other estimates, the 
total damages seems to pivot about the mystical 
$30,000. 

I’. W. Harding, viee-president of the defendant in 
error, offers the sixth estimate of the damage sus- 
tained by the defendant in error by breach of the 
alleged contract and fixes it at $29,637.00 (Tr. bot- 
tom page 186). He did not inelude in his estimate 
of the cost of performing the alleged contract, the 
share of the ‘‘overhead expenses”’ chargeable to this 
eontract (Ir. p. 187). 

The president of the defendant in error and (Tr. 
p- 156) its viee-president (Tr. p. 186) testified to the 
amount of damage, and its secretary gave his esti- 
mate in writing (Tr. pp. 211-216). There was abso- 
lutely no agreement among them on the cost of per- 
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forming the contract, or in any particular, except 1 

the amount of damage. Each guessed an amount in 

the neighborhood of $30,000; notwithstanding that, 

on January 25, 1907, the defendant in error, through 
it president wrote: 

“Tf you desire to buy the job elsewhere and 

not give the $77.00, we would be very much 


pleased to relieve you, only asking you to pay us 
what we have already done” (Ty. p. 189) ; and 


again on the 31st day of January, 1907, before the 
alleged breach of contract, the same president wrote 
in effect that there was no profit in the alleged con- 
tract with the plaintiff in error: 
‘“We felt in the whole transaction that we 
were more carrying out the obligations made by 
EF. G. Harding, of Los Angeles, than anything 
else, as we were so filled up with work and the 
writer further said that we would be pleased if 
we could sublet it to someone and get out EVEN 
and at the same time serve you, but if we could 
not, we were going to stick by and fill the 
onder,” 


These cireumstances and unconsciousable claim of 
damages indicate that the defendant in error in- 
tended to take advantage of the ‘‘inexperience’’ in 
(Tr. p. 85) and the “unfamiliarity” of plaintiff in 
error (Tr. pp. 86-87) with steel work and probably 
explains why defendant in crror wrote plaintiff in 
error on the 31st of December, 1906, “You will have 
to put vourself in our hands to do the right thing 


birow © * 2°20 oly): 
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The questions raised on this writ or error relate 
to the following propositions: 


1. The proposal of the defendant in error and its 
alleged acceptance by the plaintiff in error did not 
constitute a valid, or any, contract, because : 


(a) It was incomplete as it proposed to furnish 
all the structural steel required for a building to ve 
constructed in accordance with drawings to be fur- 
nished by Joseph D. Smedberg, which drawings were 
never made and therefore there was no means of 
knowing or determining the quantity of steel to be 
furnished. 


(b) Although the purpose was to furnish all the 
structural steel shown by drawings and specifica- 
tions to be furnished by Joseph D. Smedberg, 
neither drawings nor specifications were ever at- 
tached to, nor made part of said proposal and 
neither the drawings nor the specifications were ever 
completed. Therefore, it was impossible for either 
party to know the quantity of steel to be fabricated; 
the manner in which it was to be fabricated; or the 
size, form, weight, or appearance of the various 
steel members entering into said building, or the cost 
of fabricating the same. 


(c) The said alleged contract is uncertain and 
indefinite inasmuch as it does not show, nor in any 
manner indicate the amount of steel to be fabricated 
or the size (long, short, broad, or narrow) weight, 
(light or heavy,) form, appearance, or style into 
which the various steel members of the proposed 


building were to be fabricated. Therefore, the de- 
fendant in error never could fabricate the steel for 
a building—the drawings and design for which were 
never furnished; until they were finished even the 
architect of the proposed building could not deseribe 
any of its members, although in his mind he had 
formed a conception of its exterior design. 


2. There was no proof of damage, except of the 
amount actually expended by the defendant in error 
in part performance of the alleged contract, to wit: 
the sum of $3021.09. Even if the alleged proposal 
and acceptance constitute a valid contract, there is 
absolutely no evidence of damage, except in the sum 
of $3021.09, the amount spent in part performance 
of the contract, all other damages being based on 
purely speculation and guess work The proposal 
was too indefinite to establish a sufficient predicate 
for fixing specific or any damages. 

3. There was a variance between the contract 
alleged and the one sought to be proved, in the fol- 
lowing particulars: 


(a) It was alleged that the contract was for an 
agreed amount of stecl, to wit: 1500 tons. The tes- 
timony shows simply a proposal to fumnish the strue- 
tural steel required for the Columbia Theatre Build- 
ing and shown by the drawings and specifications to 
be furnished by Joseph D. Smedbere and no such 
plans were ever prepared or furnished. 

(b) The contract alleged provided delivery of all 
fabricated steel at San Francisco, on or before Sep- 
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tember 1, 1907, at $77.00 per ton, f. o. b. San Fran- 
cisco; while the testimony offered to sustain an al- 
leged contract for steel at $77.00 per ton, freight al- 
lowed to San Francisco and deliveries to be made as 
follows: 

“hat portion indicated by Mr. Smedberg 
shown within red lines on blue prints 3-8, 4-5, 
7-S, dated by us on back of print as received 
Dee. 31, 1906, and 8-S, dated by us on back of 
print as received, Jan. 3, 1907, required to be- 
gin the erection of steel work on stores to be 
shipped from our shop 80 days from our re- 
ceipt of approved working detail drawings, 
signed by Mr. Smedberg. 

Balance of steel shipments to be 60 to 90 
davs from our receipt of balance of approved 
working detail drawings, signed by Mr. Smed- 
herg.’”’ 


4. The action is premature, if the contract is 
valid, then any difference concerning it or the work 
done, must be settled by arbitration. The defend- 
ant in error has never arbitrated the dispute in- 
volved in this action. This clause was inserted by 
the defendant and is a condition precedent to its 
right of action. 

Question one (1) above is raised on exceptions: 


(a) To the ruling of the court admitting in evi- 
dence the proposal of defendant in error, dated 
January 4, 1907, and being  plaintiff’s Exhibit 
a and plain s Wxhibit No. 3 (Tr. p. 99). 


(b) To the ruling of the court in allowing wit- 
ness, Samuel B. Harding’s answer, over objection 
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by plaintiff in error, the following question: ‘‘ Does 
it indicate the acceptance of the contract”’ (Tr. p. 
104). 


(c) To the ruling of the court admitting in evi- 
dence over the objections of plaintiff in error cer- 
tain alleged incomplete specifications, made by 
Frank T. Shay and Joseph D. Smedberg and 
marked Hxhibit ““M?? (Tr. p. 105). 

(d) To the ruling of the court in admitting in 
evidence over the objections of the plaintiff in error 
certain 31 sheets of detail drawings (Tr. p. 125). 

(e) To the ruling of the court allowing the wit- 
ness Samuel B. Harding, over the objections of 
plaintiff in error, to answer the question ‘‘Now, 
Mr. Harding, I will ask you if at all times during 
the months of Mareh, April, May and June, 1907, 
the plaintiff stood ready and willing to carry out 
the contract with the defendant?” (Tr. p. 128.) 


(f) To the ruling of the court refusing to grant 
the motion of counsel for plaintiff in error to strike 
out the following answer of witness Samuel B. 
Harding ‘‘And my reasons for that statement 
would be this: The American Pacific Construction 
Company, through Mr. Vigus, talked of 1400 tons; 
the architect and his enginer talked of 14 or 1500 
tons as I remember. Now the architect’s plans—I 
am speaking now of the original plans from which 
we made our detail drawings—irere imeconplete at 
the time we began work, and Myr. Smedberg came up 
for the purpose of completing these drawings and 
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insofar as we went in examining the original draw- 
ings prepared by the architect we found a number 
of places where they were not up to the ordinances, 
and that was the occasion of our writing our letter 
of March 26, marked Exhibit ‘‘O”’ calling attention 
to the discrepancies and I, therefore, from such in- 
vestigations and discrepancies found, think that the 
building would run up the 1500 ton mark, if not 
more, and these increases spoken of are 20 per 
cent or 25 per cent. Of course this would not apply 
to all the structure (Tr. pp. 130-131). 


(g) To the ruling of the court in allowing wit- 
ness Frederick Hoffman, over the objection of 
counsel fur defendant (plaintiff in error) to an- 
swer the following question: ‘‘ From your examina- 
tion of the drawings and specifications of the build- 
ing in vour judgment, what quantity of structural 
steel was required to carry out the plans and speci- 
fications for the Columbia Theatre Building in 
question ?’’ (Tr. p. 177). 

(h) To the ruling of the court denving the 
motion for non-suit made by counsel for defendant 
@plaanuit in error) (Tr. pp. 231-232). 

(i) To the refusal of the court to instruct as a 
matter of law that as the drawings which were a 
material part of the contract were never completed 
the contract was void and the verdict must be for 
the defendant (Tr. p. 281). 


(3) To the refusal of the court to instruct the 
jury that unless the plaintiff established by a pre- 
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ponderance of evidence the following elements, to- 
wit: the existence of a contract, containing plans 
and specifications; the character of the work to be 
done, the price, the quantity to be delivered and 
time of delivery and that the cost to plaintiff in 
carrying out such a contract was less than the con- 
tract price, the verdict must be for the defendant 
Ciao). 

(kx) To the refusal of the court to instruct as 
a matter of law, as follows: 


The direct evidence of one witness who is entitled 
to full credit is sufficient for proving any fact in 
this case. The evidence upon which your verdict 
should be based must be satisfactory evidence and 
that evidence only is satisfactory which produces 
moral certainty in an unprejudiced mind. You are 
not to guess at whether or not there was a contract, 
if any, nor guess at the amount of damages plaintiff 
sustained, if any, nor should you enter into the 
realm of speculation, for the burden of proving 
such facts is upon the plaintiff. If vou are unable 
to find from the evidence that there was a contract, 
or if you find there was a contract, but vou are un- 
able to tind from the evidence the amount of dam- 
ages plaintiff sustained, if any, vour verdict must 
be for the defendant. If the evidence upon any of 
these questions is equally balanced your verdict 
must also be for the defendant. 


lf, after a careful consideration of all the evi- 
dence you are not able to conclude from the facts 
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which are established that there was a contract or 
if you conclude that there was a contract but that 
the damages claimed are too speculative or remote, 
your verdict should be for the defendant, because 
in none of these: instances has the plaintiff estab- 
lished by a preponderance of evidence the facts 
which are essential to a verdict in its favor (Tr. p. 
287). 

(1) To the refusal of the court to instruct as a 
matter of law, as follows: 

The law in this case, and indeed in every ease, 
is that a party coming into a court of justice must 
satisfy the jury by what is called a preponderance 
of evidence as to the justice of his claim; what we 
mean by a preponderance of evidence is this: we 
cannot get a pair of scales, and by some arbitrary 
method put on one side the testimony of plaintiff 
and on the other side the testimony of defendant 
and say which outweighs the other, or whether it 
is evenly balanced but you are to try to do that men- 
tally as far as possible. 


The law says that unless the plaintiff satisfies you 
throughout the entire case of the correctness of his 
story to such an extent that it outweighs the proof 
of the defendant’s he cannot recover. In other 
words, if the testimony is evenly balanced, it shows 
that there is some doubt in your mind; that it is not 
sufficient; that is, if the testimony of the plaintiff 
weighs just the same as that of the defendant, you 
must find for the defendant, that is the law. The 
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plaintiff can only recover when his testimony out- 
weighs that of the defendant (Tr. p. 288). 


Gn) To the instruction of the court to the effect 
that there was under the evidence but one question 
left for the jury to determine in reaching a verdict 
and that is the amount of damages plaintiff suffered 
through the breach of contract sued on (Tr. pp. 
288-289). 

(n) To the instruction of the court given as fol- 
lows: 

Counsel for the defendant in his argument con- 
cedes that the plaintiff is entitled to damages, but 
the amount is in controversy. While the making of 
the contract and its breach by the defendant are 
both demed im the answer the evidence shows with- 
out any conflict whatsoever, that the contract was 
duly executed between the parties as alleged. It is 
true that it does not appear that the specitications 
or detail drawings for all the steel to be furnished 
under it had been completed by the architect, but it 
does appear without controversy that those specifi- 
eations were so far completed as that both partics 
treated the contract as ready for execution to the 
extent the specifications and drawings had been fur- 
nished and that plaintiff at the direction and re- 
quest of defendant had entered upon its execution 
so that, for all purposes affecting the rights of the 
parties herein involved, the contract is to be re- 
garded as having been duly executed, as to the 
alleged breach of the contract by the defendant, 
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the action of the defendant as disclosed by the 
correspondence between the parties and which is 
wholly uncontroverted, directing the stopping of 
all work under the contract and stating that the 
contemplated structure had been abandoned, jus- 
tified plaintiff in treating the contract as at an 
end and constituted in law a breach of the con- 
tract by defendant. You would not be justified, 
therefore, under the evidence in finding against 
either the execution of the contract by the parties 
or its breach by the defendant as counted upon 
lt. pp. 289-290). 
Question 2 above is raised on exceptions 


(a) Same as are specified as being raised by 
question I. 


(b) To the ruling of the court sustaining tlie 
objection of counsel for plaintiff (defendant in 
error) to question asked Thomas Vigus, to wit: 
“With whom did vou have that conversation ?”’ 
alt p. 181). 

(c) To the ruling of the court denying the 
motion for nonsuit made by counsel for defendant 
(plaintiff in error) (Tr. pp. 231-232). 

(d) To the refusal of the court to instruct as 
a matter of law, as follows: 

In its third amended complaint on file plaintiff 
alleges: that on the 19th day of January, 1907, a 
contract was made with the defendant whereby 
plaintiff agreed to deliver f. o. b. cars San Fran- 
cisco, California, at $77 per ton the quantity of 
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structural steel and iron required by plans and 
specifications for the Columbia Theatre Building, 
recited in said alleged contract, which quantity 
plaintiff estimates at approximately 1500 tons, and 
plaintiff says that by the terms of the contract 
plaintiff agreed to deliver all such material to the 
defendant before September first, 1907. 


I instruct you that unless plaintiff has estab- 
lished to vour satisfaction by a preponderance of 
evidence the existence of a contract contaming all 
those substantial terms, to wit: the plans and spe- 
cifications, the character of the work to be done, 
the price, the quantity to be delivered and the 
time of delivery, and in addition to that, estab- 
lished by the same preponderance of evidenee that 
plaintiff’s cost in carrying out the contract was 
less than the eontract price, vour verdict must be 
for the defendant (Tr. p. 281). 

(ce) To the ruling of the cout in refusing to 
instruct as a matter of law, as follows: 

It is the duty of the plaintiff to establish by a 
preponderance of the evidence the complete cost 
to plaintiff of the performance of this contract. 
Unless it has done so, there is no evidence upon 
which vou may base any verdict as to the amount 
of damage sustained by plaintiff (Tr. p. 282). 

(£) To the ruling of the conrt am refusing to 
instruct as a matter of law, as follows: 

You are not to euess at the amount of such 
costs nor to enter into the realm of speculation, 


for the burden of proving such costs is upon plain- 
tiff and if you are unable to find from the evidence 
the cost of performing the alleged contract and 
every item of plaintiff’s expenses in such per- 
formance, or if you are unable to conclude from 
the facts which are established to your satisfac- 
tion by a preponderance of the evidence what would 
have been the cost to plaintiff in the performance 
of said alleged contract, then your verdict should 
be for the defendant, because the plaintiff, in that 
event has not established by a preponderance of 
the evidence, the facts which are essential to a 
verdict in its favor (Tr. p. 282). 

(g) To the ruling of the court in refusing to 
instruct as a matter of law, as follows: 

In a case of this kind, there are two distinct 
items as the ground of damages: First. What has 
already been expended towards performance, less 
the value of the materials on hand purchased for 
this particular work. Second. The profits that 
plaintiff would have realized by the performance 
of the whole contract. 


The second item, profits, cannot always be re- 
covered. They may be too remote and speculative 
in their character and therefore incapable of that 
clear and direct proof which the law requires 
ftp. 283). 


(h) To the ruling of the court in refusing to 
instruct as a matter of law, as follows: 


If it is possible for you to satisfy yourself by a 
preponderance of the evidence of the cost to plain- 
tiff of the performance of this contract, then be- 
fore you may render a verdict as to the amount 
of damages it sustained, if any, vou must determine 
from a preponderance of the evidence what deduc- 
tion should be made from the contract price for 
the time saved by plaintiff in the performance of 
the contract, its release, from care, trouble, risk 
and responsibility attending a full execution of 
the contract; unless you are able to determine from 
the evidence what amount plaintiff saved in the 
circumstances vour verdict must be for the defend- 
Pane CL Tass 2S), 

(i) To the ruling of the court in refusing to in- 
struct as a matter of law, as follows: 

If there is omitted from the evidence elements 
of expense which plaintiff would have incurred had 
the contract been performed, or elements showing 
the amount plaintiff saved by not devoting all 
the time that would have been required in the 
performance of the contract and released from the 
visk of performance then vour verdict should be 
for the defendant (Tr. p. 284). 


(j) ‘To the ruling of the court in refusing to 
instruct as a matter of law, as follows: 

In determining plaintiff’s costs in performing 
said alleged contract allowance must be made for 
every item of cost and expense attending a full 
compliance with any performance of said alleged 


23 


contract, and in estimating any profits which plain- 
tiff claims it would have made in performing said 
contract you must, of course, exclude all such as 
are merely speculative and conjectural (Tr. p. 284). 

(kx) To the ruling of the court in refusing to 
instruct as a matter of law, as follows: 

If vou find that a contract has been established 
with all its essential terms, then when plaintiff 
ceased to perform the contract, its expense ceased; 
its plant became free to be used in other ventures 
and was no longer employed in this, and if it is 
impossible to ascertain from the evidence what 
plaintiff saved on the general cost of completing 
the alleged contract by not being required to per- 
form it, then the evidence is insufficient and too 
speculative for you to base any just and legal 
verdict thereon, as to the possible profits plaintiff 
would have earned or damages it would have sus- 
tained (Tr. pp. 284-285). 

(1) To the ruling of the court in refusing to 
instruct as a matter of law, as follows: 

If you should find by a preponderance of the 
evidence that there was a contract between the 
plaintiff and the defendant it was nevertheless 
the duty of the plaintiff not to allow its plant to 
remain idle, but to use every reasonable effort to 
procure other work and if it did not procure other 
work to take the place of the work mentioned in 
said contract, during the time it would be employed 
in the performance of this contract you should 
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deduct the amount of profits made by the plaintiff 
on such other work from any swmin you may find 
it is entitled to under the facts of this case (Tr. 
eseo ). 

Qn) To the ruling of the court in refusing to 
instruct as a matter of law, as follows: 

The burden of proof in this case is upon the 
plaintiff. It does not devolve upon the defendant 
to show that the plaintiff was not damaged by the 
alleged breach of contract or if so damaged the 
amount of those damages, but it devolves upon the 
plaintiff in order to prevail to establish by a pre- 
ponderance of the evidence that the alleged breach 
of contract in fact damaged plaintiff and the 
amount of such damages (Tr. pp. 285-286). 


(n) To the ruling of the cowt in refusing to 
instruct as a matter of law, as follows: 

If the evidence leaves vou in doubt as to whether 
or not plaintiff was damaged by the breach of con- 
tract, or as to the amount of the damages, your 
verdict must be for the defendant (Tr. p. 286). 

(o) To the ruling of the conrt in refusing to 
instruct as a matter of law, as follows: 

In no instance are you to conjecture or sur- 
mise that plaintiff would have profited by the per- 
formance of the contract. If no facts are dis- 
closed to you by a preponderance of the evidence 
which establish that the plaintiff would have 
profited by the performance of the contract and 
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the amount of such profits, your verdict must be 
for the defendant (Tr. p. 286). 


(p) To the ruling of the court in refusing to 
instruct as a matter of law, as follows: 


‘The direct evidence of one witness who is en- 
titled to full credit is sufficient for proving any 
fact in this case. The evidence upon which your 
verdict should be based must be satisfactory evi- 
dence and that evidence only is satisfactory which 
produces moral certainty in an unprejudiced mind. 
You are not to guess at whether or not there was 
a contract, if any, nor guess at the amount of 
damages plaintiff sustained, if any, nor should you 
enter into the realm of speculation for the burden 
of proving such facts is upon the plaintiff. If you 
are unable to find from the evidence that there 
was a contract, or if you find there was a contract, 
but vou are unable to find from the evidence the 
amount of damages plaintiff sustained, if any, your 
verdict must be for the defendant. If the evi- 
dence upon any of these questions is equally bal- 
anced your verdict must also be for the defendant. 


If, after a careful consideration of all the evi- 
dence you are not able to conclude from the facts 
which are established that there was a contract, or 
if vou conclude that there was a contract, but that 
the damages claimed are too speculative or remote, 
your verdict should be for the defendant, because 
in none of these instances has the plaintiff estab- 
lished by a preponderance of evidence the facts 
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which are essential to a verdict in its favor (Tr. 
ee ote 

(q) To the ruling of the cout in refusing to 
instruct as a matter of law, as follows: 

The law in this case, and indeed in every case, 
is that a party coming into a court of justice must 
satisfy the jury by what is called a preponderance 
of evidence as to the justice of his claim; what we 
mean by a preponderance of evidence is this: We 
cannot get a pair of scales, and by some arbitrary 
method put on one side the testhnony of plaintiff 
and on the other side the testimony of defendant 
and say which outweighs the other, or whether it 
is evenly balanced, but you are to try to do that 
mentally as far as possible. 


The law says that unless the plaintiff satisfies 
you throughout the entire case of the correctness 
of his story to such an extent that it outweighs 
the proof of the defendant’s, he cannot recover. 
In other words, if the testimony is evenly balanced 
it shows that there is some doubt in your mind; 
that it is not sufficient; that is, if the testimony 
of the plaintiff weighs just the same as that of 
the defendant vou must find for the defendant; 
that is the law. The plaintiff can only recover 
where his testimony outweighs that of the defend- 
ae (Lr pes 

(v) To the instruction of the court given as 


follows: 


This is an action brought by the plaintiff to 
recover from the defendant the damages alleged 
to have been suffered by it through the breach by, 
defendant of a contract for the fabrication of 
structural steel. With the nature and terms of 
that contract you have been familiar and I need 
not recite them. ‘There is, under the evidence, 
substantially but one question left for your de- 
termination in reaching a verdict and that is as to 
the amount of damages, if any, plaintiff has suf- 
fered through the breach of the contract sued on 
Gir. pp: 288-289). 

(s) To the instruction of the court given as 
follows: 


Counsel for the defendant in his argument con- 
eedes that the plaintiff is entitled to some dam- 
ages, but the amount is in controversy. While the 
making of the contract and its breach by defend- 
ant are both denied in the answer, the evidence 
shows without any conflict whatsoever that the 
contract was duly executed between the parties as 
alleged. It is true that it does not appear that 
the specifications or detail drawings for all the 
steel to be furnished under it had been completed 
by the architect, but it does appear without contro- 
versv that those specifications were so far com- 
pleted as that both parties treated the contract as 
ready for execution to the extent that the specifica- 
tions and drawings had been furnished and_ that 
plaintiff, at the direction and request of defendant, 


had entered upon its execution so that for all 
purposes affecting the rights of the parties herein 
involved the contract is to be regarded as having 
been duly executed. As to the alleged breach of 
the contract by the defendant, the action of the 
defendant, as disclosed by the correspondence be- 
tween the parties and which is wholly uncontro- 
verted directing the stopping of all work under 
the contract and stating that the contemplated 
structure had been abandoned, justified plaintiff in 
treating the contract as at an end, and constituted 
in law a breach of the contract by defendant. You 
would not be justified, therefore, under the evidence 
in finding against either the execution of the con- 
tract by the parties or its breach by the defend- 
ant as counted upon (Tr. pp. 289-290). 


(t) To the instruction of the court given as 
follows: 


The rule or measure of damages which may be 
recovered for the breach of a contract such as this, 
is the difference between the consideration stipu- 
lated to be paid under the contract for its per- 
formance and the cost of such performance. That 
is to say under the contract in suit, the damages 
plaintiff will be entitled to at vour hands, is the 
difference between the agreed price per ton for 
the quantity of structural stecl which you may 
find from the evidence would have been required 
to complete the contemplated buildings in its en- 
tircty as provided in the contract, less what you 
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may find it would have cost the plaintiff to have 
completed the fabrication and delivery of such 
entire quantity of steel; and, in other words, the 
plaintiff is entitled to the agreed price per ton 
of the entire quantity of material covered by the 
contract to be furnished by it, less what it would 
have cost to deliver it free on board the cars in 
San Francisco in a fabricated state, with interest 
and so foith. That interest, I would suggest to 
mouvewtll be at the legal rate of seven per cent 
under the law of this state (Tr. pp. 290-291). 


(u) To the instruction of the court given as 
follows: 


The question of the amount of damages plaintiff 
has suffered being in controversy, the burden is 
upon the plaintiff to establish the amount of such 
damages by satisfactory evidence; that is, by evi- 
dence which produces moral certainty in your mind 
as unprejudiced persons, and when there is any 
conflict in the evidence it must preponderate in 
favor of the plaintiff, that is the evidence should, 
in your judgment, be to some extent stronger in 
favor of plaintiff than that which is against it. 
Preponderance of evidence does not mean the 
greater number of witnesses, for you are not bound 
to decide in accordance with the testimony of any 
uumber of witnesses which does not produce con- 
viction in your minds, as against a less number, 
or other evidence satisfying your minds. The 
direct evidence of one witness who was entitled to 
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full faith and credit is sufficient to prove any fact 
in a case such as this (Tr. p. 291). 
(v) To the instruction of the court as follows; 


The evidence on behalf of plaintiff should be 
such as to enable the jury to determine with rea- 
sonable certainty first, that what the probable ex- 
pense or cost would have been to the plaintiff to 
have performed the contract in its entirety, this 
to be determined from the different elements of 
cost involved in the work as disclosed in the tes- 
timony; and secondly, the probable gross quantity 
of steel, in tons, it would have required to com- 
plete the building; thereupon by taking the total 
cost to plaintiff of fabricating and delivering the 
material and deducting it from the gross sum pro- 
duced by multiplying the number of tons of steel 
you find it would have taken to complete the build- 
ing by the price per ton fixed in the contract, 
that is, $77.00, the difference or result will be the 
profit which plaintiff would have made on the 
contract and which would represent the damages 
which, under the law, it would be entitled to re- 
ener (lie pp, 291-292). 

(w) To the instruction of the court as follows: 


In figuring the cost to plaintiff of fabricating 
the steel in question the fixed and regular monthly 
salaries paid by plaintiff to its permanent officers 
and heads of departments, without regard to this 
particular work, should not be taken into account 
unless you find that such item of general expense 
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in plaintiff’s business would have been increased 
by reason of plaintiff having to carry out the 
entire contract, but the jury should include in the 
items of cost such amount as they find would be 
a proper allowance for wear and tear on the 
machinery in plaintiff’s plant had the entire work 
contemplated by the contract been done at such 
Ment Clr. p. 292). 

(x) To the instruction of the court as follows: 


The evidence should be such as to enable you 
to determine the different elements which I have 
referred to as entering into the question of dam- 
ages with reasonable certainty; mathematical cer- 
tainty is not required, but such degree of certainty 
as will enable the jury to reach approximately 
just results. 


You will understand as stated, that reasonable 
certainty in the respect mentioned is all that is 
required. Plaintiff is not ealled upon to prove 
his ease to a demonstration. The evidence is all 
before you and it is for your consideration alone. 
Jt is the duty of the eourt to state the law and 
by that the jury are bound, but the facts are to 
be found by the jury as to all questions about 
which there is any conflict or controversy; and 
with that function it is not the province of the 
eourt to interfere. 


You must be certain, however, that your ver- 
dict is based upon the evidence, and is not the 


result of arbitrary desire on the one hand or of 
surmise or speculation on the other (Tyr. p. 293). 


Question 3 above is raised on exceptions: 


(a) To the ruling of the court admitting in 
and plaintiff’s 
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evidence plaintiff’s Exhibit “‘K 


Hxhibit No. 3 (Tr. pe 990: 

(b) To the ruling of the court denying the 
motion for non-suit made by defendant (plaintiff 
imeertor) (Tr. pp: 2ale2a2 

Question 4 above is raised on exceptions: 


(a) To the ruling of the conrt denying the 
motion for non-suit made by counsel for defend- 
ant (plaintiff in error) (Ir. pp. 281-232): 


JUL, 
Assignment of Errors. 


Many errors are assigned in connection with the 
four main questions presented above, and arise 
principally upon the admissibility of evidence and 
upon the giving or the refusing of instructions. All 
of these latter questions, however, are subsidiary 
to the four questions enunciated and at most 
lend color to the propositions therein involved. 
Independent of their connection with the points 
made in the admissibility of the evidence, or the 
instructions the four main questions can be dis- 
eussed on the record. The other errors will be 
discussed only in connection with or incidental to 
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the main questions. <A consideration of such errors 
may give a clearer understanding to the conten- 
tions of plaintiff in error. 

They are therefore all included in the following 
assignment of errors wpon which the plaintiff in 
error will rely herein, and which it intends to urge 
in the prosecution of this writ of error. 


ASSIGNMENT No. 1. 


The court erred in refusing to give the following 
instruction requested by the defendant: 


‘“*T instruct you that inasmuch as it appears 
from the evidence that the drawings were a 
material part of the contract and were never 
completed, that the contract is void and there- 
fore your verdict must be for the defendant.’’ 


the same being contained in the transcript of rec- 
ord on pages 280 to 281 and said refusal constitut- 
ing Exception No. 11. 


ASSIGNMENT No. 2, 
The court erred in refusing to give the following 
instruction requested by the defendant: 


“In its third amended complaint on file 
plaintiff alleges that on the 19th day of Jan- 
uary, 1907, a contract was made with the de- 
fendant whereby plaintiff agreed to deliver to 
defendant F. O. B. cars San Francisco, Cali- 
fornia, at $77 per ton the quantity of structural 
steel and iron required by plans and specifica- 
tions for the Columbia Theatre Building re- 
cited in said alleged contract, which quantity 
piaintiff estimates at approximately 1500 tons 
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and plaintiff says that by the terms of the 
contract plaintiff agreed to deliver all such 
matcrial to the defendant before September 
rst. 1OO7.”’ 

“TY instruct you that unless plaintiff has 
established to your satisfaction by a prepon- 
derance of evidence, the existence of a contract 
containing all those substantial terms, to wit: 
the plans and specifications, the character of 
the work to be done, the price, the quantity to 
be delivered and the time of delivery, and in 
addition to that, established by the same pre- 
ponderance of evidence that plaintiff’s cost im 
carrying out the contract was less than the 
contract price, your verdict must be for the 
defendant.’ 

the same being contained in the transcript of reec- 
ord on pages 256-257 and said refusal constitut- 
ing Exception No. 12. 


ASSIGNMENT No. 3. 
The court erred in refusing to give the following 
instruction requested by the defendant: 


“Tt is the duty of the plaintiff to establish 
by a preponderance of the evidence the com- 
plete cost to plaintiff of the performance of 
this contract. Unless it has done so there is 
no evidence upon which you may base any ver- 
dict as to the amount of damages sustained by 
plaintiff.”’ 

the same being contained in the transcript of ree- 
ord on page 257 and said refusal constituting Ex- 


ception No. 13. 

ASSIGNMENT No. 4. 

The court erred in refusing to give the following 
instruction requested by the defendant: 


‘You are not to guess at the amount of such 
costs, nor to enter the realm of speculation, 
for the burden of proving such costs is upon 
plaintiff, and if you are unable to find from 
the evidence the cost of performing the alleged 
contract and every item of plaintiff’s expenses 
in such performance, or if you are unable to 
conclude from the facts which are established 
to your satisfaction by a preponderance of the 
evidence what would have been the cost to 
plaintiff in the performance of said alleged 
contract, then your verdict should be for the 
defendant because the plaintiff in that event 
has not established by a preponderance of the 
evidence the facts which are essential to a ver- 
dict in its favor.” 


the same being contained in the transeript of rec- 
ord on page 257 and said refusal constituting Ex- 
ception No. 14. 


ASSIGNMENT No. 9. 
The court erred in refusing to give the following 
instruction requested by the defendant: 


‘‘Tn a case of this kind there are two distinct 
items as the ground of damages. First: What 
has already been expended towards perform- 
ance, less the value of the materials on hand, 
purchased for this particular work. Second: 
The profits that plaintiff would have realized 
by the performance of the whole contract. 

The second item, profits, cannot always be 
recovered. They may be too remote and specu- 
lative in their character and therefore incap- 
able of that clear and direct proof which the 
law requires.”’ 


the same being contained in the transcript of rec- 
ord on pages 257-258 and said refusal constitut- 
ing Exception No. 15. 
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ASSIGNMENT No. 6. 
The court erred in refusing to give the following 
instiuction requested by the defendant: 


‘Tf it is possible for you to satisfy yourself 
by a preponderance of the evidence of the 
cost to plaintiff of the performance of this 
contract then before vou may render a verdict 
as to the amount of damages it sustained, if 
any, you must deternune from a preponderance 
of evidence what deduction should be made 
from the contract price for the time saved by 
plaintifé in the performance of the contract, 
its release from care, trouble, risk and respon- 
sibility attending a full execution of the con- 
tract; unless vou are able to determine from 
the evidence what amount plaintiff saved in 
these circumstances, your verdict must be for 
the defendant.”’ - 


the same being contained in the transcript of rec- 
ord on page 258 and said refusal constituting Ex- 
ception No. 16. 


7 


ASSIGNMENT No. 


The court erred in refusing to give the following 
instruction requested by the defendant: 


“Tf there is omitted from the evidence, ele- 
iments of expense which the plaintiff would 
have incurred had the contract been performed, 
or elements showing the amount plaintiff saved 
by not devoting all the time that would have 
heen required in the performance of the con- 
tract and release from the risk of performance, 
then your verdict should be for the defendant.”’ 
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the same being contained in the transcript of rec- 
ord on page 258 and said refusal constituting Ex- 
ception No. 17. 


ASSIGNMENT No. 8. 
The court erred in refusing to give the following 
instruction requested by the defendant: 


‘In determining plaintiff’s cost in perform- 
ing said alleged contract allowance must be 
made for every item of cost and expense at- 
tending a full compilance with, any perform- 
ance of, said alleged contract, and in estimating 
any profits which plaintiff claims it would have 
made in performing said contract you must, 
of course, exclude all such as are merely specu- 
lative and conjectural.’’ 


the same being contained in the transcript of rec- 
ord on pages 258-259, and said refusal coustitut- 
ing Exception No. 18. ; 


ASSIGNMENT No. 9. 
The court erred in refusing to give the following 
instruction requested by the defendant: 


“Tf you find that a contract has been estab- 
lished with all its essential terms, then when 
plaintiff ceased to perform the contract its ex- 
pense ceased; its plant became free to be used 
in other ventures and was no longer employed 
in this and if it is impossible to ascertain from 
the evidence what plaintiff saved on the gen- 
eral cost of completing the alleged contract by 
not heing required to perform it, then the evi- 
dence is insufficient and too speculative for 
you to base any just and legal verdict thereon, 


as to the possible profits plaintiff would have 
earned or damages it would have sustained.’’ 


the same being contained in the transcript of ree- 
ord at page 259 and said refusal constituting Ex- 
ception No. 19. 


ASSIGNMENT No. 10. 


The court erred in refusing to give the following 
instruction requested by the defendant: 


‘Tf vou should find by a preponderance of 
the evidence that there was a contract between 
the plaintiff and the defendant it was never- 
theless the duty of the plaintiff not to allow 
its plant to remain idle, but to use every rea- 
sonable effort to procure other work and if 
it did not procure other work to take the place 
of the work mentioned in said contract dur- 
ing the time it would be employed in the per- 
formanee of this contract, vou should deduct 
the amount of profits made by the plaintiff 
on such other werk from anv sum you may 
find it is entitled to under the facts of this 
ease.”’ 


the same being contained in the transcript of ree- 
ord on page 259 and said refusal constituting Ex- 
ception No. 20. 


ASSIGNMENT No. 11. 
The court erred in refusing to give the following 
instruction requested by the defendant: 


“The burden of proof in this case is upon 
the plaintiff. It dees not devolve upon the 
defendant to show that the palintiff was not 
damaged by the alleged breach of contract, or 
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if so damaged the amount of those damages. 
But it devolves upon the plaintiff in order to 
prevail to establish by a prepondearnce of the 
evidence that the alleged breach of contract 
in fact damaged plaintiff and the amount of 
such damages.”’ 


the same being contained in the transcript of ree- 
ord on page 260 and said refusal constituting Ex- 
ception No. 21. 


ASSIGNMENT No. 12. 


The court erred in refusing to give the following 
instruction requested by the defendant: 


“Tf the evidence leaves you in doubt as to 
whether or not plaintiff was damaged by the 
breach of contract, or as to the amount of the 


damages, your verdict must be for the defend- 
ant.” 


the same being contained in the transcript of ree- 
ord on page 260 and said refusal constituting Ex- 
ception No. 22. 


ASSIGNMENT No. 13. 


The court erred in refusing to give the following 
instruction requested by the defendant: 


‘Tn no instance are you to conjecture or sur- 
mise that plaintiff would have profited by the 
performance of the contract. If no facts are 
disclosed to you by a preponderance of the 
evidence which establish that the plaintiff would 
have profited hy the performance of the con- 
tract and the amount of such profits vour ver- 
dict must be for the defendant.”’ 
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the same being contained -in the transeript of rec- 
ord on page 260 and said refusal constituting 
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Exception No. 23. 


ASSIGNMENT No. 14. 


The court erred in refusing to give the following 
instruction requested by the defendant: 


“The direct evidence of one witness who is 
entitled to full credit is sufficient for proving 
any fact in this case. The evidence upon which 
your verdict should be based must be satisfac- 
tory evidence and that evidence only is satis- 
factory which produces moral certainty in an 
unprejudiced mind. You are not to guess at 
whether or not there was a contract, if any, 
nor guess at the amount of damages plaintiff 
sustained, if any, nor should you enter into 
the realm of speculation for the burden of 
proving such facts is upon the plaintiff. If 
you are unable to find from the evidence that 
there was a contract, or if you find there was 
a contract, but you are unable to find from 
the evidence the amount of damages plaintiff 
sustained, if anv, your verdict must be for 
the defendant. If the evidence upon any of 
these questions is equally balanced your ver- 
dict must also be for the defendant. 

If, after a careful consideration of all the 
evidence you are not able to conclude from 
the facts which are established that there was 
a contraet, or if you conclude that there was 
a contract but that the damages claimed are 
to speculative or remote your verdict should 
be for the defendant beeanse in none of these 
instances has the plaintiff established by a 
preponderance of evidence the facts which are 
essential to a verdict in its favor.”’ 


41 


the same being contained in the transcript of rec- 
ord on pages 260-261 and said refusal constitut- 
ing Exeeption No. 24. 


ASSIGNMENT No. 15. 


The court erred in refusing to give the following 
instruction requested by the defendant: 


“The law in this case, and indeed in every 
case, is that a party coming into a court of 
justice must satisfy the jury by what is called 
a preponderance of evidence as to the justice 
of his claim; what we mean by a preponder- 
auce of evidence is this: We cannot get a 
pair of scales and by some arbitrary method 
put on one side the testimony of plaintiff and 
on the other side the testimony of defendant 
and say which outweighs the other, or whether 
it is evenly balanced, but vou are to try to do 
that mentally as far as possible. 

The law savs that unless the plaintiff satis- 
fies you throughout the entire case of the cor- 
rectness of his story to such an extent that it 
outweighs the proof of the defendant’s, he 
cannot recover. In other words, if the testi- 
mony is evenly balanced it shows that there 
is some doubt in your mind; that it is not 
sufficient; that is, if the testimony of the plain- 
tiff weighs just the same as that of the de- 
fendant, you must find for the defendant, that 
is the law. The plaintiff can only recover 
where his testimony outweighs that of the de- 
fendant.”’ 


the same being contained in the transcript of rec- 
ord on pages 261,262 and said refusal constitut- 
ing Exception No. 25. 
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ASSIGNMENT No. 16. 
The court erred in giving the following instruc- 
tion: 


“he Court. Ordinarily I would not sub- 
mit the ease to you at this hour, but we are 
rather short of jurors on the panel and I may 
need your services in another case in the 
morning. It strikes me that this case is a 
very simple one, not only in its facts, but in 
regard to the law, and I have an idea that 
vou will be able to reach a verdict without 
difficulty and without remaining out over night, 
or any considerable period into the night. My 
hesitation about submitting a case to a jury 
late in the day is that possibly they might 
get tied up and have to stay out all night. I 
know that is very unpleasant, but I do not 
apprehend any such results will follow in this 
case, so I will submit the case to you now. 
Give me vour attention. 

This is an action brought by the plaintiff 
to recover from the defendant the damages 
alleged to have been suffered by it through the 
breach by defendant of a contract for the fab- 
vication and delivery of structural steel. With 
the nature and terms of that contract vou have 
been made familiar and I need not recite thei. 
There is, under the evidence, substantially but 
one question left for your determination in 
reaching a verdict, and that is as to the amount 
of damages, if any, plaintiff has suffered 
through the breach of the contract sued on. 

Counsel for the defendant in his areument 
concedes that the plaintiff is entitled to some 
damages, but the amount is in controversy. 
While. the making of the contract and_ its 
breach by the defendant are both denied im 
the answer the evidence shows without any 
conflict whatsoever that the contract was duly 
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executed between the parties as alleged. It is 
true that it does not appear that the specitica- 
tions or detail drawings for all the steel to be 
furnished under it have been completed by the 
architect, but it does appear without contro- 
versy that those specitications were so far com- 
. pleted as that both parties treated the contraet 
as ready for execution to the extent the speci- 
fications and drawings had been furnished, and 
that plaintiff at the direction and request of 
defendant had entered upon its execution so 
that for all purposes affecting the rights of 
the parties here involved the contract is to be 
regarded as having been duly executed. As to 
the alleged breach of the contract by the de- 
fendant the action of the defendant as dis- 
closed by the correspondence between the par- 
ties and which is wholly uncontroverted, direct- 
ing the stopping of all work under the con- 
tract and stating that the coutemplated struc- 
ture had been abandoned, justified plaintiff in 
treating the contract as at an end, and consti- 
tuting in law a breach of the contract by de- 
fendant. You would not be justified, there- 
fore, under the evidence in finding against 
either the execution of the contract by the 
parties or its breach by the defendant as 
counted upon. 

This leaves, as I have said, but one substan- 
tive question for vour consideration, and that 
is the question of damages. 

The rule or measure of damages which may 
be recovered for the breach of a contract such 
as this is the difference between the consider- 
ation stipulated to be paid under the contract 
for its performance and the cost of such per- 
formance. That is to say, under the contract 
in suit, the damages plaintiff will be entitled 
to at your hands is the difference between 
the agreed price per ton for the quantity of 
structural stee] which you may find from the 
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evidence would have been required to complete 
the contemplated building in its entirety as 
provided in the contract, less what you may 
find it would have cost the plaintiff to have 
completed the fabrication and delivery of such 
entire quantity of steel; in other words, the 
plaintiff is entitled to the agreed price per 
ton of the entire quantity of material covered 
by the contract to be furnished by it, less 
what it would have cost to deliver it free on 
board the cars in San Francisco in a fabri- 
cated state, with interest and so forth. That 
interest I would suggest to vou will be at the 
legal rate of seven per cent under the law of 
this state. 

The question of the amount of damages plain- 
tiff has suffered being in controversy, the bur- 
den is upon the plaintiff to establish the amount 
of such damages by satisfactory evidence, that 
is, by evidence which produces moral certainty 
in your mind as mnprejudiced persons, and 
when there is any conflict in the evidence it 
must preponderate in favor of the plaintiff, 
that is, the evidence should, in vour judgment, 
be to some extent stronger in favor of plain- 
fiit than that which is against it. Prepon 
derance of evidence does not mean the greater 
nmnber of witnesses, for you are not bound 
to decide in accordance with the testimony of 
any number of witnesses which does not pro- 
duce conviction in your minds as agaist a less 
muber or other evidence satisfying your mind. 
The direct evidence of one witness who is en- 
titled to full faith and credit is sufficient to 
prove anv fact in a case such as this. 

The evidence on behalf of plaintiff should 
be such as to enable the jury to determine with 
reasonable certainty, first, what the probable 
expense or cost would have been to the plain- 
tiff to have performed the contract in its en- 
tirety, this to he determined from the different 
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elements of cost involved in the work as dis- 
closed in the testimony; and, secondly, the 
probable gross quantity of steel in tons it 
would have required to complete the building. 
Thereupon, by taking the total cost to plain- 
tiff of fabricating and delivering the material 
and deducting it from the gross suin produced 
by multiplying the number of tons of steel you 
find it would have taken to complete the build- 
ing by the price per ton fixed in the contract, 
that is, $77, the difference or result will be the 
profit which plaintiff would have made on the 
contract and which would represent the dam- 
ages, which, under the law, it would be entitled 
Loerecover. 

In figuring the cost to plaintiff of fabricat- 
ing the steel in question, the fixed and regular 
monthly salaries paid by plaintiff to its per- 
manent officers and heads of departments with- 
out regard to this particular work, should not 
be taken into account unless you find that such 
items of general expense i plaintiff’s business 
would have been increased by reason of plain- 
tiff having to carry out the entire contract; but 
the jury should include in the item of cost such 
amount as they find would be a proper allow- 
ance for wear and tear on the machinery in 
plaintiffs plant had the entire work contem- 
plated by the contract been done at such plant. 

The evidence should be such as to enable 
vou to determine the different elements which 
I have referred to as entering into the ques- 
tion of damages with reasonable certainty; 
mathematical certainty is not required, but 
such degree of certainty as will enable the jury 
to reach approximately just results. 

You will understand, as stated, that reason- 
able certainty in the respect mentioned, is all 
that is required; plaintiff is not called upon 
to prove his case to a demonstration; the evi- 
dence is all before you and it is for your con- 
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sideration alone. It is the duty of the court to 
state the law and by that the jury are bound, 
but the facts are to be found by the jury as 
to all questions about which there is an conflict 
or controversy; and with that function it is 
not the province of the comt to interfere. 

You must be certain, however, that your ver- 
dict is based upon the evidence and is not the 
result of arbitrary desire on the one hand or 
of surmise or speculation on the other. 

The clerk has prepared forms of verdict for 
you, gentlemen of the jury, which vou will 
make out in this case as indicated to vou br 
my instructions. When you have reached a 
conclusion you will report to the court. Ne 
it has been suggested, the plaintiff will be en- 
titled to some verdict at vow hands, so the 
other form of verdict which the clerk has drawn 
up will not be required and all that it will be 
necessary for vou gentlemen to do is to fill in 
the amount of damages which vou may find 
in favor of the plaintiff. You will bear in mind 
that in the federal court the verdict of the 
jury must be unanimous, and cannot be by a 
less number as in the state courts. You may 
now retire, gentlemen of the jury.”’ 


the same being contained in the transcript of rec- 
ord on pages 262-267, and the giving thereof con- 
stituting Exception No. 26. 


ASSIGNMENT No. 17. 

The cowt erred in overruling the objection of 
counsel for the defendant (plaintiff in error) to 
the introduction in evidence at the trial of said 
cause of a certain proposition which purports to 
be a proposition by the Modern Steel Structural 
Company, dated Wankesha, Wisconsin, January 4, 
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1907, to the American-Pacifie Construction Com- 
pany, whereby the Modern Steel Structural Com- 
pany agreed to furnish the structural steel and iron 
and reinforcing steel (except the grillage beams, 
bolts, separators and column bases mentioned on 
page 3 of specifications referred to in said pro- 
posal) for the Richelieu Syndicate Theatre and 
Office Building known as the Columbia Theatre, 
located southeast corner Van Ness Avenue and 
Geary Street, San Francisco, California, being 
plaintiff’s Exhibit ‘‘IKX’’, and which was and is in 
exactly the following words and figures, to wit: 


‘*Nodern Steel Structural Co. 
Waukesha, Wis., Jan. 4, 1907. 
American-Pacific Construction Co., 
San Francisco, Cali. 

We propose to furnish you in good order 
the following described structural material con- 
structed in a workmanlike manner described 
as follows and in accordance with drawings 
furnished by Joseph D. Smedberg and specifi- 
cations also furnished by J. D. Smedberg, iden- 
tified with marks: 

scopy No. 1) initialed, °S. B.H. 12/30/06’, 
excepting as noted under ‘Remarks’ on sheet 
No. 2 attached. 

Namely the structural steel and iron and 
reinforced steel (except the grillage beams, 
bolts, separators and column bases mentioned 
on page 3, of specifications referred to above) 
for the Richelieu Realty Syndicate Theatre and 
Office Building, known as the Columbia Thea- 
tre; location, southeast corner of Van Ness 
and Geary Street, San Francisco, Cali. 

Delivery as follows: That portion indicated 
by Mr. Smedberg, shown within red lines on 
blue. prints 3-S, 4-S, 7-S, dated by us on back 
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of print as received Dec. 31, 1906, and 8-S, 
dated by us on back of print as received Jan. 
3, 1907, required to begin ereetion of steel work 
on stores to be shipped from our shop 30 days 
from our receipt of approved working detail 
drawings, signed by Mh. Smedberg. 

Balance of steel shipments to be 60 to 90 
days from our receipt of balance of approved 
working detail drawings, signed by Mr. Sined- 
berg 

Remarks. Our proposition is based on the 
substitution in part (as referring to *‘Avnd, 
Character aud Finish of Materials’ beginning 
on page 9 and ‘Juspection’ beginning page 11 
of the above specifications) of Manufacturers’ 
Standard Specifications as found in Carnegie’s 
Hand Book. 

Mill Test Reports, within said specifications 
are proposed as being satisfactory in the above 
respects to Mr. Smedberg, and upon his re- 
quest stating upon which portions of the work 
he will require such reports, we will comply 
therewith by furnishing same. 

We also agree that the tonnage is to be de- 
termined and paid for by certificates from the 
Western Weighing Association at the point of 
shipment. It is understood that the AMERICAN- 
PaciFic Consrructiox Company, at their own 
expense, will weigh same at the public seales in 
San Francisco, and should they prove that the 
weiglits so certified by the Western Weighing 
Association at point of shipment are not cor- 
rect, we hereby agree to reimburse the AMERtI- 
CAN CoNnSTRUCTION CoMPANY, the amount over- 
paid us. 

Price to be Seventy-seven dollars (877.00) 
per ton: Freight allowed to San Francisco, 
Cali. Correct figured weights of steel to govern 
amount of sale and all steel work to he ac- 
cepted at our works by Mr. Smedberg, or his 
authorized agent. 
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Terms of payment as follows: 30 days net 
cash from date of invoices. 

Payable in New York, Chicago or Milwaukee 
exchange, free of expense to us for the collec- 
tion charges. 

We are responsible for shop errors in work 
not erected by ourselves and for alterations, 
whether erected by ourselves or not, only when 
notified of same in writing before correction 
is made and given an opportunity and reason- 
able time to suggest remedy or to ourselves 
make alterations. 

When delays are caused to our men by 
material or labor not furnished by us, you 
agree to pay their time, at our regular rates 
and their expenses, while so delayed. 

This contract is contingent upon ou ability 
to procure material from the mills, delays of 
carriers and upon strikes, accidents o1 other 
delavs unavoidable or beyond our reasonable 
control. 

It is expressly agreed that there are no prom- 
ises, agreements of understandings outside of 
this contract and that no agent or salesman 
has any authority to obligate the MopERN STEEL 
STRUCTURAL CoMpaNy by any terms, stipula- 
tions or conditions not herein expressed. 

The title and right of possession to all ma- 
terial we furnish remains with the Moprrn 
STEEL Company until the same has been fully 
paid for in cash. 

This proposition is for immediate accept- 
ance, but although accepted does not constitute 
a contract until approved by an _ executive 
officer of the Modern Steel Structural Com- 
pany, and is subject to change or withdrawal 
nntil so approved. 

In case any difference of opinion shall arise 
betiveen the parties to this coutract in relation 
to the contract, the work to be or that has been 
performed under it, such difference shall be 
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settled by arbitration by tivo competent per- 
sons, one employed by each party to the con- 
tract, and these two shall have the power to 
name an uninterested umpire (testimony of 
I. W. Harding), whose decision shall be bind- 
tng on all parties to the contraet. 

Ship via: 

Mobern STEEL STRUCTURAL Co., 
Accepted Jany. 17, 1907, by 8S. B. H. 
Approved by 8. B. Harding, Pres. 

AMERICAN-PaciFic CoNsTRUCTION Co., 

Thomas Vigus, 
General Manager.”’ 


and admitting the same in evidence as shown im 


the transcript of record on pages 99 and 190-196, 
and said ruling constituting Exception No. 27. 


ASSIGNMENT No? 1S: 

The court erred in overruling the objection of 
counsel for the defendant (plaintiff in error) to the 
folowing question asked by counsel for plaintiff 
of the witness, Samuel B. Harding: 


***Does it indicate the acceptance of the con- 
tract?’ To which question witness replied, 
‘Tt indicates that I, on receipt of that letter 
and enclosure, gave the job a number, and 
contract as it were, through which it would be 
known in our plant by number. That is the 
custom whenever we receive an aceepted con- 
tract, to at once give it a number.’ ” 


and adinitting the same in evidence as shown in 
the transcript of record on page 276, and said 
ruling constituting Exception No. 28. 


ASSIGNMENT No. 19. 


The court erred in overruling the objection of 
counsel for the defendant (plaintiff in error) to 
the introduction in evidence at the trial of said 
cause of certain specifications made by Frank TT. 
Shay, Architect, San Francisco, and Joseph D. 
Smedberg, Consulting Engineer, San Francisco, 
whieh purported to be specifications for the strue- 
tural steel and iron of an eight-story office building 
and theatre to be erected on the southeast corner 
of Van Ness Avenue and Geary Street, for the 
Richelien Syndicate, San Francisco, Cal., being 
plaintiff’s Exhibit ‘‘M’’, and admitting the same 
in evidence as shown in the transcript of record on 
page 276, and said ruling constituting Exception 
io, 29. 


ASSIGNMENT No. 20. 


The court erred in overruling the objection of 
counsel for the defendant (plaintiff in error) to 
the introduction in evidence at the trial of said 
eause of certain detail drawings consisting of 31 
sheets on tracing cloth, made by the Modern Steel 
Structural Company, which purported to be detail 
drawings for a part of the structural steel work 
for said Columbia Theatre Building, being plain- 
fie bxhibits ““A’’, **B’”’, etc. and annexed to 
defendant’s bill of exceptions, and marked Exhibit 
‘A’ and admitting the same in evidence, as shown 
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in the transcript of record on pages 276-277, and 
said ruling constituting Exception No. 30. 


ASSIGNMENT No. 21. 

The court erred in overruling the objection of 
counsel for said defendant (plaintiff in error) to 
the following question asked by counsel for plain- 
tiff of the witness, Samuel B. Harding: 

***Now, Mi. Harding, I will ask you if at all 
times during the months of March, April, May 
and June, 1907, the plaintiff stood ready and 
willing to carry out the contract with the de- 


fendant?’ to which question the witness re- 
pled) It didy: 


and admitting the same in evidence as shown in 
the transcript of record on page 277, and said 
rnling constituting Exception No. 31. 


ASSIGNMENT No. 22. 

The court erred in refusing to grant the motion 
of counsel for said defendant (plaintiff in error) 
to strike out the following portion of the answer 
of the witness Samuel B. Harding: 


«And my reasons for that statement would 
he ths: The American-Pacifie Construction 
Company, throngh Ma. Vigus, talked of 1400 
tons; the architect and his engineer talked of 
14 or 1500 tons, as I remember it; now the 
architect’s plans—I am speaking now of the 
original plans from which we made onr detail 
drawings—were incomplete at the time we he- 
gan work and Mr. Smedberg came up for the 
purpose of completing these drawings, and in- 
sofar as we went in examining the original 
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drawings prepared by the architect, we found 
a number of places where they were not up 
to the ordinances, and that was the occasion 
of our writing our letter of March 26, marked 
Exiibit ‘‘O”’, calling attention to the discrep- 
ances, and I therefore, from such investigations 
and discrepancies found, think that the build- 
ing would run up to the 1500 ton mark, if not 
more, as these increases spoken of are 20 per 
cent or 25 per cent. Of course this would not 
apply to all the structure.” The question pro- 
pounded to the witness was: ‘But 1500 tons 
at least according to these specifications?’ To 
this question the witness answered ‘Yes,’ and 
proceeded as stated before.”’ 


and admitting the same in evidence as shown in 


the transcript of record on pages 277-278, and said 
refusal coustituting Exception No. 32. 


ASSIGNMENT No. 23 


The court erred in overruling the objection of 
counsel for said defendant (plaintiff in error) to 
the following question asked by counsel for plain- 
tiff of the witness, Frederick Hoffman: 


‘*Hrom your examination of the drawings 
and specifications of the buildings, in your 
judgment, what quantity of structural steel 
was required to carry out the plans and speci- 
fications for the Columbia Theatre Building in 
question?’ to which question the witness re- 
phed: ‘In my judgment it would take in the 
neighborhood of 1500 tons.’ ”’ 


and admitting the same in evidence as shown in 
the transcript of record on page 278, and said ruling 
constituting Exception No. 33. 


ASSIGNMENT No. 24. 


The court erred in sustaining the objection of 
counsel for plaintiff to the following question asked 
by counsel for defendant (plaintiff in error) of 
the witness, Thomas Vigus: 


“With whom did you have that conversa- 
tion’? It was admitted that the conversation 
sought to be elicited was bad with 8S. B. Hard- 
ing, the president of the plaintiff company,”’’ 


and excluding the same from evidence as shown in 
the transcript of record on pages 278-279, and said 
exclusion constituting Exception No. 34. 


ASSIGNMENT No. 25. 


The court erred in denying the motion of counsel 
for defendant (plaintiff in error) for a judgment 
of non-suit and dismissal. Said motion being made 
on the following grounds: 


‘1, That there is a failure of preof in the 
following particulars: 

a. It is not shown by the evidence that 
there has been a completed contract; on the 
contrary, the evidence shown that the contract 
is incomplete and imperfect in this: 

That the proposal which is set forth in the 
evidence here and dated the 4th day of Janu- 
ary, 1907, states that the defendant was to fur- 
nish certain structural steel in accordance with 
drawings and specifications to be furnished hy 
Joseph Smedberg, which were identified with 
eertain marks. It affirmatively appears from 
the evidence that those drawings have never 
been made or furnished. 

2. There is a variance in this: The contract 
alleged required the plaintiff to deliver to de- 
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fendant at San Francisco the fabricated steel 
on or before the Ist day of September, 1907, 
while the eontract placed in evidence by plain- 
tiff required delivery to be made within sixty 
or ninety days after completion of the de- 
tailed drawings. 

3. There is a variance in this: The contract 
alleged states that there was an agreed tonnage 
of 1500 tous of steel to be furnished, while the 
contract placed in evidence shows there was 
agreed tonnage. 

+. The action is premature inasmuch as the 
contract offered in evidence provides: ‘In case 
any difference of opinion shall arise between 
the parties to this contract in relation to the 
contract, the work to be, or that has been per- 
formed under it, such difference shall be sct- 
tled by arbitration hy two competent persons, 
one emploved by each party to the contract, and 
these two shall have the power to name an un- 
interested umpire whose decision shall be bind- 
ing on all parties to the contract.’ From the 
evidence it appears that there was no arbitra- 
tion, and therefore the action is premature. 

5. There is no evidence of damages. The 
attempt to show loss of profits or damages 
failed. There is absolutely no evidence of the 
eosts, hence there is no way of determining any 
damages, except by guesswork.”’ 


as shown in the transcript of record on pages 279- 
280 and said denial constituting Eception No. 36. 


To the discussion of the questions involved in the 
ease as reflected by the propositions advanced in the 
rulings and instruetions which constitute the fore- 
going assignment of errors we shall now proceed. 
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eT. 
Argument. 


1, 

THE PROPOSAL OF THE DEFENDANT IN ERROR AND 1TS 
ACCEPTANCE BY” THE PLAINTIFF IN ERROR DID NOT 
CONSTITUTE A VALID OR ANY CONTRACT (Exhibits “Kk” 
and No. 3 p. 99) BECAUSE: 

(a) Jt was incomplete as it proposed to furnish 
al the structural steel required for a building to be 
constructed in accordance with drawings to be fur- 
nished by Joseph D. Smedberg, which drawings 
were never made and therefore there was no means 
of knowing or determining the quantity of steel to 
be furnished. 


(b) Although the purpose wus to furnish all the 
structural stecl shown by drawings and specifica- 
tions to be furnished by Joseph D. Smedberg, 
neither drawings nor specifications were ever at- 
tached to, nov made part of said proposal; and 
neither the drawings nor specifications were ever 
completed. Thercfore, it was impossible for either 
party to know the quantity of steel to be fabricated; 
the manuer in which it was to be fabricated; or the 
size, form, weight or appearance of the various steel 
members entering into said building or the cost of 
fabricating the same. 


(ce) The said alleged contract is uncertain and 
indefinite in the amount of steel to be fabricated 
or size (long, short, broad or narrow), weight (tight 
or heavy) form, appearance or style into which the 
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various steel members of the proposed building 
were to be fabricated. Therefore, the defendant in. 
error never could fabricate the steel required for a 
building, the drawings and designs for which were 
never furntshed; until they were finished even the 
architect of the proposed biilding could not de- 
seribe any of its members, although in his mind he 
had formed a concept of its exterior design. 


Hiven a casual reading of the exhibit shows it to 
be a mere indefinite proposal. It is so designated. 
It was submitted by the defendant in error and 
must be construed against it and in favor of the 
plaintiff in error. 

There can be no contract, so-called, enforceable at 
law unless its terms are certain, and the minds of 
the parties to the contract have met and agreed on 
its terms. This is horn-book law. It is so elemen- 
tary and the authorities bearing thereon so niumer- 
ous, and relate to cases of such varying cireum- 
stances, that only a few, illustrative of these prin- 
ciples, are cited. 


In Levy v. Mantz, 16 Cal. App. 666, 670, it is held 
that the due execution of a contract requires the 
assent of at least two minds to each and all of the 
essentials of the agreement; and it is only upon 
evidence of such assent that the law enforces the 
terms of the contract. 


In Grafton v. Cummings, 99 U. 8. 106, the court 
said: 
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“Int an agreenieniy Of Sale” "9 a sili 
must be a sufficient description of the thing sold 
and of the price to be patd for it. It is, there- 
fore, an essential element of the contract, that 
it shall contain within itself a description of the 
thing sold by whieh it must be known or iden- 
tified.” 

In GHD Mfg. Co. vu Hard, 18 Wed. 673, it 1s held 
that in order to constitute a contract the minds of 
the parties must meet on all its terms. If any part 
of the contract was not settled or a mode agreed 
upon to settle it, as to that part there would be no 
contract. 

In Almeni Compawy v. King, 92 Til. App. 276, 
defendaut in error sued to recover damages for the 
failure of plaintiff in error to comply with the 
terms of an alleged contract in writing by which it 
is said to have agreed to do the painting and glazing 
upon a house in process of construction. The con- 
tract referred to plans and specifications as ‘herein 
made a part”’ of it. 

In holding the contract unenforceable, the court 
said: 


“They are not, however, attached to the in- 
strument, nor is there anything in the contract 
to locate or identify them in any way. The con- 
tract, therefore, as offered, and upon which de- 
fendant in error bases his claim to recover, is 
incomplete. The original specifications, as pre- 
pared, were introduced, but there is no evidence 
that they were ever seen by the Almini Com- 
pany, or its agents, either before or at the time 
the contract was signed, or that they ever were 
in any way attached to or made a part of or 
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identified in the contract, and there is no evi- 
dence to the contrary. The ineomplete contract 
was not admissible in evidence and the objec- 
tion thereto should have been sustained.’’ 


Also: 
Wat Eng. d Arch, Juris., Secs. 214-695 ; 
Worden v. Hammond, 37 Cal. 61; 
Willamette etc. Co. v. College Co., 94 Cal. 
ee 
Donnelly v. Adams, 115 Cal. 129; 
Hitcheock v. Galveston Fed. Co., 6534; 
Wot v. Brown, 14 Barb. 39, 50; 
Merehers v. Schloss, 49 How. Pr. 286; 
Adams v. Hill, 16 Me. 215. 


No ease can be cited in which a contract as in- 
complete or as uncertain as the alleged contract in 
the case at bar was ever sustained. 


Remembering the principles announced above, we 
quote from the proposal: 


“Proposal from the Modern Steel Structural 
Company’’, dated ‘‘ Waukesha, Wis. Jan. 4, 1906”’. 
“We propose to furnish you in good order the fol- 
lowing described structural material, constructed in 
a workmanlike manner deseribed as follows and ii 
aceordance with DRAWINGS FURNISHED BY Jos. D. 
SMEDBERG did SPECIFICATIONS ALSO FURNISHED BY 
Jos. D. SMEDBERG, IDENTIFIED WITH MARKS: ‘‘Copy 
#1, initialed, ‘S. B. H. 12/30.06’,” excepting as 
noted under rearks on sheet #2 attached, namely, 
the structural steel and iron, ete.’’ 
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The proposal in providing for the time of deliv- 
ery, states that certain of the structural material 
was 

‘to be shipped from our shop 30 days from our 
receipt of approved working. detail drawings, 
signed by Mr. Smedberg. Balanee of steel ship- 
ments to be 6O or 90 days from our receipt of 
balance of approved working detail drawings, 
signed by Mr. Smedberg.”’ 

It must be conceded by the defendant in error— 
the uncontradicted evidence forces the concession: 

1. That said Joseph D. Smedberg was the engi- 
neer employed by the Richelieu Realty Syndicate 
and by its architect, Frank T. Shay, and was not in 
the employ of the American-Pacifie Consctruction 
Company (plaintiff in error). 


See 

Testimony of S. B. Harding, president, de- 
fendant in error (ire Ue air i. 12 

Specitications received in evidence on behalf 
of defendant in error (Tr. p. 106; also p. 
OZ) 

Testimony of F. W. Harding, vice president, 
defendant in error (Tr. p. 228). 

2. That the drawings referred to in the said 
proposal were never completed nor furnished by 
Joseph D. Smedberg. 

(a) Even the drawing for the upper part of -the 
office portion of the building was not completed 


when the proposal was accepted. 
Testimony 8S. B. Harding (Tr. p. 104). 
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(b) The theatre constituted more than one-half 
of the proposed combined office and theatre build- 
ing. 

fF. W. Harding, vice president of defendant in 
error, testified the theatre would occupy from forty 
to fifty per cent of the entire building (Tr. p. 254; 
BSG p. 255). 

CU. H. Suyder, contracting engineer with Milliken 
Brothers, witness for plaintiff in error, testified the 
theatre would constitute more than one-half the 
eround floor, and up to the sixth story of an eiglit- 
story building (Tr. p. 246). 

John D. Galloway, structural engineer, testified 
the threatre would constitute at least seventy-five 
per cent of the combined office and theatre building 
ela, p. 249). 

And yet while the theatre constituted from one- 
half to seventy-five per cent of the entire combined 
building, there was absolutely no drawing or avehi- 
tectural design of the theatre ever prepared. ven 
the general plans for the theatre had not been pre- 
pared. 

The specifications of building offered in evidence 
by defendant in error (plaintiff below) contain the 
following : | 

“The general plans for the Theatre portion 
of the building beiuy tucomplete still, the inten- 
tion is to erect the Office Building portion. first 
and especially rush work on the first section 


columns, first and second story beams aud side- 
walk beams. Open holes in columns, beams and 
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girders for eonnecting Theatre Catilevers, ete., 
will be drilled in the field, as arrangement of 
theatre framing cannot be determined accur- 
ately at present, and this method will not delay 
any portion of the office building construction, 
due to lack of information regarding connec- 
mom (Li p. 10sim 


F. W. Harding, vice president of defendant in 
error, testified that the drawings as far as the 
theatre was concerned were never prepared (Tr. p. 
22o,also p. 201). 

S. B. Harding, president of the defendant in 
error, speaking of the drawings for the building, 
testified they were only completed in part (Tr. p. 
131; also p. 165). 

(c) The papers or drawings, so ealled, in evi- 
dence, are mere detailed drawings prepared by the 
defendant in error for a small part of the office 
part of the building and mostly cover the thirty- 
nine and one-fourth tons of steel shipped to plain- 
iienmerror (Tr. hottom p.2Uepec02 )s 

These papers or drawings are not architectural 
plans but shop details and there is nothing among 
them from which one could make an estimate of the 
total steel for the building (Tr. pp. 247-248). 

All the drawings and material sheets in evidence 
taken together, only cover or represent 256 to 262 
tons of steel (Tr. p. 286; also p. 241). 

(d) There is no paper or drawing or anything 
else in the reeord from which any engineer could 
determine how many tons of stecl would be re- 
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quired to complete the proposed or projected build- 
ing. 
Testimony Willian Breite, p. 234, p. 230; 
Testimony Peter Zueco, p. 241; 
Testimony John D. Galloway, pp. 247, 248. 


All the above facts are undisputed. Most of them 
ave taken from the testimony of the chief witnesses 
forethe defendant im error, viz.: S. B. Harding, 
its president, and F. W. Harding, its vice president. 
It is not a case where experts disagree because 
there is no disagreement. The witnesses of the 
plaintiff in error are not only not contradicted by, 
but supported by, the testimony of the witnesses for 
defendant in error, except in one particular viz.: 
that there is no way from the evidenee by which 
the number of tons of steel vequired for the pro- 
jected building may be ascertained. The witnesses 
for defendant in error admit there are no drawings 
from which this tonnage may be ascertained, but 
they say that if they know the dimensions generally, 
they can ‘‘cube’’ a building and thereby estimate 
the tonnage of steel. This method of ‘‘guessing’’ 
is the only suggestion of the number of tons of steel 
required. 

But three witnesses testified to the number of 
tons. S. B. Harding, president of the defendant 
in error, said about fifteen hundred tons would be 
required because Mr. Vigus 


“talked of 1400 tons; the architect and his en- 
giucer talked of 14 or 1500 tons, as IT vemember 
i. The arechitect’s plans were incomplete and 
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in examining the plans, I found many discrep- 
ancies and from sueh investigation, and dis- 
crepancies found, think that building would 
run up to 1900 tons, if not more’? (Tr. p. 130, 
ee lel). 


Frederick Hoffman, an employee of defendant in 
error testified: 


“To « certain extent Tam familiar with the 
plaus and specifications for the Columbia 
Theatre job at San Francisco, which came into 
the shop of the plaintiff early in January, 1907. 
At that time I knew, from the planus and speci- 
fications, the lenyth, width and height of the 
building, and generally tu regard to its dimeu- 
stons, I had nothing to do with the making of 
the. detail drawings. 

Q. From your examination of the drawings 
and specifications of the building, in your judg- 
ment, what quantity of structural steel was re- 
quired to carry out the plans and specifications 
for the Colninnbia Theatre Building in ques- 
tion? 

A. In my judgment, it would take in the 
neighborhood of 1500 tons. 

The Wrirness (continuing). That would be 
a fair estimate; I arrived at approximately 
1500 tons of structural steel by my past expe- 
rience, considering buildings of similar ¢on- 
struction and size, and considering the plans 
and specifications and the city ordinances of 
San Francisco, covering such buildings at that 
time. IT had hefore me the city ordinances and 
specifications. I have no interest in this liti- 
gation.”’ 


On eross-examination he testified: 


“fF Ud not take off the quantities from the 
plaus of the Columbia Theatre building. 1 said 
it would take 1500 tous of steel because I just 
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estimated that on past experience with other 
buildings and passed my judgment ou the speci- 
fieations and what they called for. It was only 
an estimate.”’ 


FW. Ilarding, vice-president of the defendant in 
error, testified (direct examination) : 

“* * * Tf ean state very approximately 
that at least 1500 tons of steel would have been 
required to construct that building. * * * 
Although it never became part of my duty to 
remember quantities, but I was required to 
place valuations on work. The estimating of 
quantities would be done by our clerical force” 
Gin p. 182). 

On cross-examination he testified: 


““T estimated that 1500 tous of steel would be 
required for the building, but I eould not take 
the quantities to determine that. I had to take 
the cubic foot rule, because the general draw- 
ings were not coupleted for the entire build- 
ing, but we knew the size of the building.” 


This is the only testimony offered by defendant 
in erro» to prove the quantity of steel it was re- 
quired to furnish. How ean it expect to sustain 
the verdict? There is no testimony of the tonnage. 
S. B. Harding bases/:is opinion of 1500 tons because 
some one ‘‘talked about”? that amount. 


- 

Frederick Hoffman, on cross-examination, knew 
nothing. He simply ‘‘estimated’’—the better word 
would be ‘‘guessed’”’. 

F. W. Harding admitted he knew nothing about 


taking quantities, but stated ‘‘very approximately 
that at least 1500 tons’’. It was not a part of his 
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business to remember quantities but he remembers 
this amount (Tr. p. 182). The ouly people who did 
the estimating of quantities for the defendant in 
error—imembers of its clerieal foree—(Tr. p. 182) 
were not called to testify. Why not? The testi- 
mony of witnesses Harding, Frederick Hoffman 
and H. A. Sell was taken at the plant of defendant 
in error where all its elerks were and while they 
avere present. Why were they not invited to testify ? 
Because they would have been compelled to answer 
that there was no means of determining the aum- 
ber of tous. They would have testified with wit- 
ness Breite (Tr. 234-235) that before the number of 
tons of steel for any particular big building may 
be determined, there must be a complete design 
showing each steel member that enters into the 
building. Without that complete design it is not 
possible to tell the munber. Without that com- 
plete design it is inrpossible to tell the number of 
tons and that in the case at bar there was noth- 
ing to show which way the theatre portion was 
to be constructed, although there was a_ portion 
of the plans that showed a portion of the 
theatre but without any size or figures or 
dimensions on it from which you could draw any 
conclusion whatsoever, and that it would not be 
possible to eube such a building because the engi- 
necr or the man that is cubing the building can- 
not put himself in touch with the architect’s idea 
or his method of construction. The architeet may 
design some yery claborate architectural features 
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that require a great deal more steel than other 
features and until the design is completed it would 
be impossible for a man to cube up a theatre build- 
ing, or a theatre, or a church or a large auditorium 
or building of any such character. And with wit- 
ness Galloway (Tr. p. 248) that the method of ob- 
taining the weight of steel in a building of this 
character by obtaining its cube is regarded merely 
as a general method and is in no sense of the term 
accurate and that on account of the coniphecations 
entering into a theatre building and design of 
theatre building, that it is impossible to tell the 
total weight of structural steel in such a building 
without knowing the design and that the only 
way to determine the weight of steel for such a 
building would be to have plans prepared and esti- 
mates made, piece by piece. 


In their testimony the members of this clerical 
force would absolutely agree with the testimony 
given by . W. Harding, the vice-president of the 
defendant in error, when he was not thinking of 
the necessity of establishing that 1500 tons of steel 
would be required to complete the building and 
he testified as follows: 

‘We cannot tell how to fabricate the steel un- 
til we have the design from the architect; until 
we have that design we don’t know what the 
members are going to consist of absolutely. Lf 
We were engineers we could, otherwise we can- 


not use our own judgment in a matter of that 
kind. We have to wait for the architect.” 


(Tr. p. 225.) 
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If there is no means of knowing the steel mem- 
bers until the plans are received how may their 
weight be estimated? Who is to say bow long or 
how short, how heavy or how light, how thick or 
how thin they may be designed? 


AG 


The above review of the testimony establishes 
that the drawings referred to in the original con- 
tract were never completed and that there were 
no drawings in existence for the main part of 
the combined structure, namely theatre, which was 
to oeeupy from one-half to three-quarters of the 
combined office building and theatre. This makes 
the contract incomplete and inchoate and unen- 
forceable. 

1B) 


Neither the drawings nor specifications were at- 
tached to the alleged contract. Without the speei- 
fieations and drawings attached the original con- 
tract was ineomplete. 


‘Very often many of the important stipn- 
lations and conditions of a contract are ineor- 
porated into the specifications as general eon- 
ditions applicable to almost any work and they 
should be made a part of the contract with cer- 
tainty. The plans showing the extent and size 
of the work undertaken, and specifications 
describing it and the materials to be used, and 
the direction as to the performance of the 
contract are a necessary and important part 
of the contract. Thev are as binding as are 
the terms and eovenants of the eontract.’’ 


Wait, Engineering and Architectural Juris- 
prudence, Sec. 214. 
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“The amount of work to be performed, 
which may be taken as the basis of such an 
estimate of the cost are the quantities given 
in the specifications or shown on the plans and 
described in the contract, and it is submitted 
that the advertisement and proposal might be 
utilized, if the contract, specifications and plans 
did not furnish an estimate of its magnitude 
but not it seems estimates by the company’s 
engineers made after the coutract was entered 
into.”’ 


Wat Engineering and Architectural Juris- 
prudence, 634, Sec. 695. 


In Worden v. Hammond, 37 Cal. 61 at page 64, the 
court said: 


“The specifications are an essential part of 
the contract, and are as material as the price 
of the work or the terms of payment; for the 
contract price was not to be paid until the 
barn was completed according to the specitica- 
tions. It is not indispensable that the speci- 
fications be signed by the party to be charged, 
but *t will be sufficient if they are referred 
to with certainty. But where the reference is 
false, it cannot be helped out by oral evidence. 
flere the specifications were referred to as 
annexed to the contract, and when the platn- 
tiffs were permitted to introduce in evidence, 
as the specifieations referred to, a paper which 
they admitted was never attached to the con- 
tract, tf they did not thereby contract, they 
added to its terms by oral evidenee.’’ 


In Willamette Etc. Co. v. College Co., 94 Cal. 229, 
at page 233, the court said: 


‘‘The insertion of this clause in the contract 
made the drawings and specifications an essen- 
tial part thereof, as material as was the price 
of the work or the terms of payment; and until 
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they were ‘annexed’ to the contract so that its 
entire terms could be ascertained by mere in- 
spection, and without oral testimony, the con- 
tract was only inchoate and not complete, and 
could not form the basis of a recovery.” 


The two cases from which the foregoing quota- 
tions are taken are approved in Dounelly v. Adams, 
Mio Cal. 129: 

‘The only distinction between the contract 
in the case at bar and those considered in the 
eases cited hes in the fact that in the present 
instance the reference is to specifications signed 
in the other it was to specifications attached. 
But the one reference is no less significant 
and essential than the other. If the specifi- 
cations be not signed, or if they be not at- 
tached, in either case there is a false reference 
int a written contract which cannot be aided 
by parol evidence. In both cases the coutract 
is left ‘inchoate and not complete, and could 


eke) 


not form the basis of a recovery’. 


To the same effect see 
Gilmore v. Lycoming Fire Ins. Co., 55 Cal. 
eRe 
This same principle is apphed in cases where an 
assignment is made for the benefit of creditors and 
reference is made to schedule attached, ete. Of 
course, it is held in these eases that in the absence 
of the schedule, the contract is rendered so indef- 
inite and uncertain as to be unenforceable. 
Wor v. Brown, 14 Barb. 39, 50; 
Merchers v. Schloss, 49 How. P. R. 286. 
The principle underlying all of these eases is that 
some of the terms and conditions of the contract 
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for eonvenience are not stated in the document 
itself, but in a document or documents attached 
and it is elementary that where the contract refers 
to another paper for some of its terms, the effect 
is the same as if the words of the paper referred to 
were inserted in the contract. 

Adams vu. Hill, 16 Maine 215. 


The rule laid down by the foregoing authorities 
is obviously correct. Without the plans, specifica- 
tions and detail drawings, it would be impossible 
to determine the sizes and weight (whether light 
or heavy) or the character of the various members. 
Observation of different modes of construction 
makes it plain that some buildings are of very heavy 
construction, while others are of the most frail 
construction. 


To bring out in strong relief the uncertain and 
indefinite nature of this alleged contract, it is only 
necessary to put this inquiry: Suppose the defend- 
ant 1n error in this action had refused to furnish the 
materials particularly described in its proposal, and 
the plaintiff in error insisted that it was entitled 
to performance upon the part of the defendant in 
error, What structural material with referenec to 
size, dimensions, character, ete., would the defend- 
aut be compelled to furnish? In the absence of 
plans, specifications and detail drawings, it would 
be impossible to determine just what would be re- 
quired. 


The facts of the case at bar make the above 
authorities and principles very pertinent. In none 
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of the cases cited is there such an absence of the 
elements essential to the original contract as in the 
ease at bar. Even if the specifications were at- 
tached to the contract the difficulty would not be 
obviated because by the very terms of the specifica- 
tions the drawing and specifications must co-operate. 
Thev are intended to co-operate with the drawings 
for the same, both those furnished by the architect 
and those furnished by the engineer and what is 
called for by cither is as binding as if called for by 
both. They are intended to describe and provide 
for a finished piece of work. 
(Tr. pp. 108-109.) 


C 


To emphasize this point we might repeat all we 
have urged under our first question as under that 
heading we have discussed generally the questions 
that may be urged especially under subdivisions 
A, B, and ©, but we leave this subdivision with 
the suggestion that the general references cou- 
tained under the heading Question One are ap- 
plicable to this point, and that even the vice-presi- 
dent of the defendant in error has sustained this 
point by his testimony in the following language: 


“We cannot tell how to fabricate the steel 
until we have the design from the architect; 
until we have that design we don’t know what 
the members are going to consist of absolutely. 
If we were engineers we could, otherwise we 
cannot use our own judgment in a matter 
of that kind. We have to wait for the archi- 
tect” CIr. peta: 
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103 


' THERE IS NO EVIDENCE OF GREATER DAMAGE, IF ANY, THAN 
THE VALUE OF THE STEEL DELIVERED, TO WIT: $3021.90. 


The authorities applicable to a case like this ure 
numerous to the effect that the plaintiff is entitled 
to recover as damages the difference between the 
cost to him of performing the contract and the 


contract price. 


Among the leading ones are: 


Hinckley v. Pittsburg Bessmer Stecl Co., 
(ies. 264; 

U. S. v. Behan, 110 U.S. 388; 

Sullivan. v. McMillan, 8 So. 450 (Fla.) ; 

Wells v. Association, 99 Fed. 222, 53 L. R. A. 
33 (Extended note) ; 

Goodrich v. Hubbard, 51 Mich. 63, 16 N. W. 
232; 

Nash v. Hoxie, 59 Wis. 384, 18 N. W. 408; 

Singleton v. Wilson, 85 Tenn. 344, 2 8. W. 
861; 

Joske v. Pleasants, 39 8. W. 586; 

Anvil Mining Co. v. Humble, 153 U.S. 540; 

Tufts v. Weinfeld, 88 Wis. 653, 60 N. W. 
oS); 

Crescent Mfg. Co. v. Nelson, 100 Mo. 387, 13 
S. W. 505; 

Black River Lumber Co. v. Warner, 93 Mo. 
389, 6 S. W. 210; 

Kingman Co. v. Hanna Wagon Co., 176 Il. 
553 5 

Williams v. Lumber Co., 118 N. C. 987, 24 
S. E. 803. 
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The rule announced is subject to the qualifica- 
tions that a reasonable deduction is to be made 
for the less amount of time required by the plain- 
tiff, its employees and factory and for the release 
from trouble, risk and responsibility attendant 
upon a full execution of the contract on the part 
of the plaintiff. 

Kimball v. Deere, 108 Lowa 685, 77 N. W. 
1041-1044; 

U. S. v. Speed. 8 Wall. 77; 

McMaster v. State, 108 N. Y. 542, 15 N. E. 
417. | 

In Insley v. Shepard, 31 Fed. 869, at page 873, 
the court said: 


“The plaintiffs’ proof as to the amount of 
profits which they would have made by the 
performance of the work ts not disputed, or 
in any way contradicted by the defendants; 
but the Cowt must assume that there should 
be a reasonable deduction from this theoreti- 
eal amount of profit for a ‘release from care, 
trouble, risk and respousibility, attending a 
full execution of the contraet’, The execution 
of the contract in question involved consider- 
able risk. The piers which were to be erected 
by the contractors might have been washed 
out by a freshet in the river; a span, or/some 
portion of their trestle work might have been 
destroved by high water; there might have 
heen delays by bad weather, or inability to 
procure material, to such an extent as to have 
very materially reduced the theoretical profits 
upon this contract. The fignres of the plain- 
tiffs’ witnesses are based on the asswmption 
that there would be no drawbacks nor losses 
in the execution of the contract, when every 


75 


practical man knows that losses and delays 
are as a rule encountered in almost every con- 
tract like this. Hence I have concluded to tale 
30 per cent from the theoretical profits which 
the plaintiffs’ proofs show thev would have 
made by exeeuting this contract for the per- 
formance of such work.’’ 


The evidence with respect to the damages alleged 
to have been sustained by the plantiff is necessarily 
indefinite and uncertain, because of the absence of 
the plans, specifications and detail drawings and 
consequently the inability of any one to deter- 
mine definitely the amount of steel which would 
be required for the building. 


It has been seen that in some of the correspondence 
the plaintiff estimates that the amount of steel 
which would be required would be 1200 tons (Tr. 
p. 224; p. 227). At the time of the trial, in an effort 
to increase its possible recovery, witnesses of the 
plaintiff testified that the amount of steel which 
would be required was 1500 tons. The evidence on 
the part of the defendant shows that the drawings 
which had been received in evidence describing the 
tonnage, amounted to only 256 or 257 tons but that 
unless detail drawings were furnished, it could not 
be definitely determined just how mueh steel would 
be required and that ‘“‘cubing’”’? was a unreliable 
method of determining such quantity. 


ice 


While there was some testimony offered by the 
defendant in error having a tendency to show loss 
of profits, if we assume it were possible to deter- 
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mine the tonnage of steel required, proof thereof 
was not “‘clear and direct’’, as is required. 


In the ease of United States v Behan, 110 U.S. 
338, the faets were as follows: One Roy and the 
United States entered into a contract to improve 
the harbor of New Orleans, and later upon the con- 
tract with Roy being annulled, the surety on Roy’s 
bond was authorized to fulfill the contract. He 
went to expense in providing machinery and ma- 
terials and did a portion of the work when the 
government finally cancelled the contract. The 
claimant therenpon sold the materials on hand. 
The Court of Claims allowed him for his actual 
expenditures in the prosecution of the work, to- 
gether with the navoidable losses on materials. 
The government appealed on the ground that by 
making a elaim for profits the claimant asserted 
the existence of the contract and could only reeover 
nominal damages if he was unable to show that 
profits would have been made. The Supreme Court, 
however, speaking by Justice Bradley, in affirming 
the decision of the Court of Claims, said: 


‘Phe prima facie measure of damages for 
the breach of the contract is the amount of the 
loss which the injured party has sustained 
thereby. If the breach consists in preventing 
the performance of the contract, without the 
fault of the other party, who is willing to per- 
form it, the loss of the latter will consist of two 
distinct items or grounds of damages, namely: 
first, what he has alre ady expended “toward per- 
formanee (less the value of materials on hand) ; 
secondly, the profits that he would realize by 
performing the whole contract. The second 
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item, profits, cannot always be recovered. They 
may be too remote and speculative in their char- 
acter, and therefore incapable of that clear and 
direct proof which the law requires. But when 
in the language of Chief Justice Nelson, in the 
cease of Masterton v. Mayor of Brooklyn, they 
are the ‘direct and immediate fruits of the con- 
tract,’ they are free from this objection; they 
are then ‘part and parcel of the contract itself, 
entering into and constituting a portion of its 
very elements; something stipulated for, the 
right to the enjoyinent of which is just as clear 
and plain as to the enjoyment of any other 
stipulation.’ Still, in order to furnish a ground 
of recovery in damages, they must be proved. 
If not proved, or if they are of such a remote 
and speculative character that they cannot be 
legally proved, the party is confined to his 
actual outlay and expense. This loss, however, 
he is clearly entitled to recover in all cases, 
unless the other party who has voluntarily 
stopped the performance of the contract, can 
show to the contrary.”’ 


In United States v. Speed, 8 Wallace (75 U. 8.) 
77, the plaintiff agreed to pack for the U. 8. Gov- 
ernment 50,000 hogs, which were to be furnished, 
together with materials for packing by the govern- 
ment. The government after furnishing some 
16,000 hogs refused to furnish the remainder, al- 
though the plaintiff was ready to pack the same. 
Justice Miller, delivering the opinion of the court, 
SalG: 

‘‘And we do not believe that any safer rule, 
or one nearer to that supported by the gen- 
eral current of authorities, can be found than 


that adopted by the court, to wit: the dif- 
ference between the cost of doing the work 
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and what claimants were to receive for it, 
making a reasonable deduction for the less 
time engaged, and for release from the care, 
trouble, risk and responsibility attending a 
full execution of the contract.” 


(In passing we may say that the court declined 
to so charge the jury, although expressly requested 
to do so by us.) 


To entitle the plaintiff to recover damages in 
any specific amouut, it was incumbent upon it in 
substantiating its claim of loss of profits, to show 
the cost to it of fabricating and handling the steel, 
and of course this could not be made in the absence 
of a showing of the quantity of steel which was 
required. Plaintiff's evidence of quantity had no 
real foundation, but was entirely based on esti- 
mates; in other words, one of the most essential 
items necessary to be considered was lacking. In 
this respect the case at bar is similar to Sullivan et 
al., v. McMillan et al., 26 Fla. 548; 8 So. 450, which 
was an action originally brought by McMillan and 
Wiggins to recover damages for the breach of eon- 
tract in and by which plaintiffs agreed to ent 
and deliver logs of specified dimensions. One of 
the questions involved in the case was the cost 
of delivering a large number of logs at the rate of 
100 logs per day requiring deliveries extending 
over a period of two years. Referring to this 
question and speaking of the testimony of one of 
the plaintiffs as to what it would have cost to 
deliver the logs in question, the court said (8 So. 
463) ; 


‘“The absence from his statement of the nuin- 
ber of teams it would have been necessary to 
keep on hand and emplov to ensure their deliv- 
ery of so many logs daily during so long a 
period is to our minds strong evidence in it- 
self that he did not understand that he was 
speaking of such a proposition; but whether 
he did or not so understand we do not think 
his testimony was sufficient to justify a ver- 
dict upon the basis of the delivery of 100 or 
any other number per day; for when he pro- 
ceeds to itemize the expenses of delivering, he 
omits certain elemeuts of expense which, in 
view of the items he mentions, suggests theuni- 
selves, and independent of which no verdict 
approximating justice can be rendered. Wad 
the contract been performed in full the value 
of the use of the teams required for perform- 
ance would have been an element of expense. 
When he ceased to perform, his expense ceased; 
his teams then became free to be used in any 
other venture, and were no longer employed 
in this; or, if he had been hiring them from 
other persons, the cost of their use would have 
ceased. It cannot be that the plaintiffs are to 
be better off than they would have been if 
they had performed the contract; vet if the 
value of the use of, or the cost of hiring, the 
oxen Which would have been employed in the 
performance of the contract is not included as 
an expense, it is certain that less expense is 
estimated, and consequently greater profit al- 
lowed, than would have been in case of actual 
performance. This item of expense, and we 
do not say there are not others of the same 
kind, is necessarily shown by the fact that teams 
are proved to have been used in the perform- 
ance of the contract. It is of course to be dis- 
tinguished from any item of expense which 
those given do not suggest as necessarily at- 
tending the performance of the contract. It 
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is a patent defect in the testimony of the wit- 
ness, and destroys it as the basis of a just or 
legal verdict, whatever the number of logs to 
be delivered daily was.”’ 


It is to be expected in a case of this kind, that 
the testimony on the part of defendant in error 
respecting anticipated profits would be quite full. 


In this connection, we quote the language of the 
eourt in Jasterton v. Mayor, 7 Hill 61; 42 A. D. 38, 
at page 45, where it was said: 


“Tt is a very easy matter to figure out large 
profits upon paper; but as will be found, these, 
in a great majority of cases, become seriously 
reduced when subjected to the contingencies and 
hazards incident to actual performance. A jury 
should serutinize with care and watchfulness 
any speculative or conjectural account of the 
cost of furnishing the article, that would result 
in a very unequal bargain between the parties, 
by which the gains and benefits, or, in other 
words. the measure of damages against the 
defendants, are unreasonably enhanced. Thev 
should not overlook the risks and contingencies 
which are almost inseparable from the execu- 
tion of contracts like the one in question, and 
which increase the expense independently of the 
outlays in labor and capital.”’ 


Where the evidence shows actual damage, but 
fails to show with reasonable certainty the extent 
of such damage, plaintiff is entitled to nominal 
damages only. 

R. R. Gorn. Town of Oueero, 157 Wier 
41 N. E. 640; 
Hudson v. Archer, 9 8. D. 240, 68 N. W. 541. 


$1 


The evidence in this case does not measure up 
to the standard fixed by the above decisions. There 
is no evidence to prove that there would have been 
any profits in the alleged contract. On the con- 
trary, it affirmatively shows that on performance 
of the contract the plaintiff would have made little 
or no profit. 


In this case every element of certainty is absent 
and every element of conjecture, speculation and 
guesswork is present. 

(a) The number of tons of steel required must 
be shown by defendant in error. It failed. There 
were ho drawings by which it could be shown, 
so the witnesses indulged in guessing. None of 
them ever attempted to take the quantities. They 
eould not be taken as there were no drawings. 
The value of 8S. B. Harding’s testimony is de- 
stroyed because he bases his estimate ‘‘on talk’? he 
heard and previously in two letters he had guessed 
‘‘about 1200 tons’’. Frederick W. Hoffman on eross- 
examination said: ‘‘T said it would take 1500 tons 
of steel because I just estimated that on past ex- 
perience with other buildings and passed my judg- 
ment on the specifications and what they called for. 
It was only an estimate’ (Tr. p. 178). With this 
cross-examination before us, the testimony is value- 
less. It is hardly to be characterized as more than 
“mere conjecture’. F. W. Harding also guessed, 
but admitted that he never took quantities, nor 
was he called to remember them (Tr. p. 182) and 
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then destroyed the ‘‘guess’’ by testifying that until 
the architectural design is made you cannot know 
the character of the members of which the build- 
ing will consist (Tr. p. 220). Therefore, he agrees 
with the testimony of the structural engineers to 
the effect that until the arelutectural design is 
prepared the tonnage cannot be determined (Tr. pp. 
248, 241, 234, 235). 


(b) As the tonnage cannot be ascertained, the 
coutract price cannot be ascertained. 

(c) It is plainly evident that the defendant in 
error ‘‘guessed’’ at its damages and relied upon the 
inexpericnee of the plaintiff in error to aid it in 
securing the enormous amount it demanded. This 
is demonstrated by the different aniounts clained at 
the different times as shown above. Every officer of 
the defendant in error estimated the damages in a 
different amount. In the first estimate, the sum of 
$30,230 was claimed and the large amount of $20,- 
606.47 was itemized as ‘‘unused shop space’. In 
the second estimate, this amount was similarly 
labeled, while in the third estimate it was desig- 
nated as “loss of profits’’. In the letter written by 
the secretary of the defendant in error, the damages 
were fixed at $30,931.28. In reaching this estimate, 
not only the cost of the raw material and of fabri- 
eating the steel were included, but also certain per- 
centages of the various costs entering into the work 
were also added. These percentages were classified 
as ‘overhead expenses’’. Overhead expenses are 
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defined in the testimony of 8S. B. Harding (Tr. p. 
169) as follows: 


““@. Your overhead expense, as I under- 
stand it, is for the general management of the 
business of the Modern Steel Structural Com- 
pany, applying to all contracts and all work be- 
ing done by that company ? 

A. Yes, divided proportionally.”’ 


By the testimony of Samuel B. Harding, the dam- 
ages claimed by the defendant in error without 
allowing any portion of the overhead expense as 
part of its cost were fixed at $34,470 (Tr. p. 156); 
the damages fixed by Mr. Simpson, the Secretary 
of the Company, in his letter of October 15th, 1907, 
and in which he allowed as part of the cost of doing 
in the work a proportion of the overhead expense, 
were $30,931.23 (Tr. pp. 211-222). 


It is admitted that the overhead expense of the 
defendant in error during the time the contract in 
question was being fulfilled by it, amounted to 
$86,055.76 annually, or $7171.23 per month (Tyr. p. 
164), and that one-third of the plant of defendant 
in error for a period of from sixty to ninety days 
would be used in completing the contract in ques- 
tion (Tr. p. 171). Hence the overhead expense that 
should be charged against this work would be at 
least $7171.23, but the lower court, under its rulings 
prevented the overhead expense being considered 
as part of the cost of the work notwithstanding that 
Samuel B. Harding testified that every item of 
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overhead expense bore on the cost of doing this 
work (Tr. pp. 163-164). 

The extreme difficulty that defendant in error 
experienced in trving to ascertain the damages it 
sustained, if any, demonstrated that it was ‘‘spec- 
Matne ’, ““conjecturing”’ Or“ eiessiie “Wares 
damages. At first it demanded $30,230 (Tr. p. 188). 
Although it had several days to figure that amount 
it wrote under date of October loth, 1907 (Tr. p. 
211), that the above figures were made up ‘‘some- 
what hurriedly’’, and corrected them by fixing its 
damage at $30,931.23. It changed this amount when 
it filed its first complaint herein to $30,881.23 (Tr. 
p. 10) and again it changed it in its final complaint 
to $35,164.17 (Tr. p. 47). The two witnesses who 
figured out the damages at the trial—S. B. Hard- 
ing and F. W. Harding, neither one charging any 
part of the ‘‘overhead expenses’? of defendant in 
error against this contract—differed greatly. S. B. 
Harding fixed the damages at $34,470 (Tr. p. 156) 
while F. W. Harding said $29,637 (Tr. p. 186). 

This evidence indicates that there were no dam- 
ages except for the work done and that the tele- 
graphic demand for $30,230 was made on the ex- 
pectation that the ‘‘inexperience’’ of the plaintiff 
in error would cause its payment without investi- 
gation. When the plaintiff in error asked for de- 
tails then came the long letter of October 15th, 1907 
(Ty. p. 211) in an effort to sustain this outrageous 
demand. In that letter, in its effort to bolster up 
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its claim for damages it added the following ‘‘over- 
head charges’’: 


Plus 156 drawing general £202.50 
Shop labor at .24cts. per 100# 7200.00 
Plus 60% shop general 4320.00 


$11,722.50 
Plus 15% Office & Sol. Genl. 1960.87 $13683.37 


Plus 44% Business General 68.41 


$13751.78 
Also an estimated profit of $20,606.47 (Tr. p. 217). 


But on the trial it vigorously contended that 
“overhead expenses’? although part of its cost in 
doing this work should not he added to the cost of 
this contract in ascertaining its damage. This is a 
decided change of front. The ‘‘overhead expenses’”’ 
of defendant in error amounted to $7171.23 monthly 
(Tr. p. 164) and if the court had allowed the jury 
to consider them, there would have been no profits 
and the verdict would have been only for the money 
expended by defendant in error in the performance 
of its contract, to wit, $3021., the value of the steel 
delivered. This figure is almost reached by deduct- 
ing the above sum of $13,751.78, the total overhead 
expenses from the verdict of the jury: 

Verdict $17,372.00 
Overhead expenses 13,751.78 


£3,620.22 
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THE EVIDENCE SHOWS WITHOUT CONFLICT THAT DEFEND- 
ANT IN ERROR WOULD NOT HAVE MADE ANY PROFIT— 
BUT WOULD HAVE LOST MONEY—IF THE CONTRACT HAD 
BEEN PERFORMED. 


We shall demonstrate by the testimony of the 
witnesses of defendant in error that it would not 
have made a proft—but would have lost money if 
the contract hud been performed, aud that the at- 
tempt to procure profits was an effort to com the 
misfortunes of plaintiff in error into false profits 
for the defendant in error. 

In this demonstration we shall use the records 
and the testimony of the defendant in error. 


During the taking of the deposition of 8S. B. 
Harding at Waukesha, plaintiff in error obtained 
a copy of the cost shect of the work covered by the 
alleged contract in this suit. This deposition was 
taken more than two years before the trial. The 
fact that plaintiff in error had a copy of this record 
was forgotten until it was produced in court during 
the cross-examination of witness F. W. Harding at 
the close of the case of defendant in error and its 
real effect will be more clearly apparent now. This 
cost sheet in connection with the testimony of wit- 
nesses for defendant in error proves to a mathe- 
matical certainty that the work under this eontract 
could not have been finished at a_ profit. 


In eases of this kind it is most diffieult to meet 
the claim for damages. The claimant asserts that 
its cost for doing the work would be a certain figure 
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which cannot be disputed except by its own books 
which are so involved as to add to the general con- 
fusion. If you prove the cost to another firm for 
doing the work the claimant usually answers that 
his methods, or something else, reduces the cost. 
Here by a chance of kind fortune, we are able to 
destroy the unwarranted claim by the records and 
sworn testimony of the claimant. 


The cost sheet of the Modern Steel Structural 
Company (defendant in error) for the contract in 
question is printed in the record (Tr. p. 205) but 
through the inadvertence of the printer it is headed 
“Ledger Sheet American-Pacific Coustruction Con- 
pany’. This error will be corrected at the oral 
argument. 


In this cost sheet are included all the cost incurred 
by the Modern Steel Structural Company (defend- 
ant in error) in performing the alleged contract. 


‘‘T hand you this (referring to above cost 
sheet) and ask you if that is not a copy of the 
detailed cost sheet of your work for the 3914 
tons? 

A. No, sir; J should say not. It includes all 
the work done on this contract up to a certain 
date. It includes some draughting, office labor 
and shop labor and freight charges not solely 
relating to the 3914 tons. 

There is nothing that I see that sets out the 
work but I know by our general methods of cost 
keeping that the records of all the work of 
every nature on the contract would go into the 
office and naturally this would be the record of 
this contract and all that we did up to that 
Geihes = 
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Q. ‘Is that a copy of your ledger showing 
the work done, the drawing labor, the fabrica- 
tion, or rather, the shop cost? 

A. It seems to be. 

Q. Is there any question about that being 
a copy of the page from your ledger? 

A. No, there is no question. 

And the page of the ledger that refers to 
this contract, the contract with the American- 
Pacifie Construction Company ? 

A. Yes. 

Q. When vou receive a contract you give it 
a number. 

A. aGs. 

Q. What is the number of the American- 
Pacifie contract? 

A. Sool. 

@. That is a record of the work done under 
that contract ? 


Ay Yes” 
(Cross-examination F, W. Harding, Tr. p. 
2035) 


“QQ. Do you know whether or not that ledger 
account was closed and when it was closed? 

A. Closed, and possibly shown right here. I 
should say after that part of the work was per- 
formed (referring to entry on exhibit ‘B’). We 
have not entered on that account there what 
the Ainerican-Paeific Construction owes us. 

Q. You mean for future profits that vou 
would have earned if that contract was carried 
out? 

A. Weare carrying such an account on our 
books. 

Q. Which account inclides what you esti- 
mate would be your profit? That account was 
closed when this litigation began by the nota- 
tion on it ‘in litigation’? 

A. This account was closed. 
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Q. In so far as entries being made upon it? 

DA der 

Q. And entries were made upon that account 
up to the time this litigation began ? 

A. Of this nature.”’ 

(Recross examination of F. W. Harding, Tr. 


p. 230.) 


‘“¢Redireect Examination. 


Mr. Taytor. Q. My. Harding, the sheet that 
you have presented here presents the actual 
items you have paid out as costs. Is that cor- 
rect? 

A. Yes. 

Q. <And does not embrace the damages by 
reason of the breach of contract? 

A NO, Sil. 

@. There is nothing stated in that about a 
breach of contract ? 


eNO, Sil 
(Redirect examination of F. W. Harding, Tr. 
(De 2a) 


Henee this sheet represents the actual cost to 
defendant in error of all work done by it under the 
contract in question. 


No steel was fabricated other than the 3914 tons 

shipped to the plaintiff in error. 
(Cross-examination F. W. Harding, Tr. bot- 
tom pages 230-231.) 

Consequently we seek to know the cost of the 
work that did not relate solely to said 3914 tons. 
The answer is in the record: ‘‘It includes some 
draughting, office and shop labor and freight charges 
not solely relating to the 3914 tons’? (Tr. p. 203). 
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To obtain its cost for the 3914 tons we must deduct 
the other items of cost. 


Tle cost sheet shows that the entire freight and 


eartage included therein is $9.73 (Tr. p. 205) and 
Mr. 8S. B. Harding, president of defendant in error, 
contradicts Mr. F. W. Harding as he testified the 
charge of $9.73 was for cartage on the 3914 tons 
(Tr. p. 160). However we shall acecpt the version 
most favorable to defendant in error and omit it 
from the cost of 3914 tons. The only other work 
done under the contract was the preparation of 
some templates. 


“Q. It is also a fact, is it not, that the only 
work that von did under this contract was the 
fabrication of 5914 tons of steel? 

A. Yes; and the preparation of some tenrp- 
lates, ete., for the plans. 

Q. Then, I understand that the entire work 
that has been done by the Modern Steel Strue- 
tural Company under this contract consist of 
the fabrication of 3914 tons of steel, which vou 
delivered to the American-Pacifie Coustruetion 
Compauy at San Francisco, California, the 
preparation of drawings for the 3914 tons of 
steel which have been delivered and for work 
that vou expected to do and the preparation of 
templates for the work that was delivered and 
for future work? 

A. Yes, and the ordering of steel. 

Q. Now, is there any cost to the ordering of 
stecl ? 

A. We do that with our office foree under 
the head of “overhead expenses’ “(Clie 162 5 


The insignifieance of the cost of templates is ap- 
parent from the testimony of F. W. Harding (Tr. 
p-€1S3:; p). 185). 
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Only drawings for 262 tons of steel were prepared 
aud templates could not be made for more tonnage 
than there were drawings finished (Tr. p. 183) and 
the templates for the difference in tonnage between 
262 tons and 1500 tons or 1238 tons would be only 
$32 (Tr. p. 185) and the labor would be inconsider- 
able. Only 16114 tons of steel were delivered to the 
works of defendant (Tr. p. 167). 


Two facts established beyond all question are: 


Ist. Thirty-nine and one-quarter tons of steel for 
office building were fabricated and delivered. 


2nd. Drawings were finished for 255 tons and no 
more. 
Mesmimony of MW. Eardimge, ir. p. 201. p: 
183; p. 206. 
Testimony of W. M. Breite, Tr. p. 237. 
Testimony of P. Zuceo, Tr. pp. 256-257. 


This is not disputed. 


On the basis of 1200 tons, this would be, according 
to Mr. Breite, one tenth of all the drawings to be 
done. 

Tie peo. 


This is likewise not disputed. 


By the cost sheet this drawing labor (without 
overhead) is shown to have cost $669.28 for one 
tenth of the work, and the whole would have cost 
on that basis $6,692.80. (For the present we are 
not taking. the theatre at $5.00, the price per ton 
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all agree that drawing labor for a theatre would 
cost. ) 


By the same cost sheet, the shop labor for 3914 
tons is $328.64 (without overhead), or $8.37 per ton, 
which is about the price all experts agree the shop 
labor is worth. 


But Mb. F. W. Harding says there was other shop 
labor included in those figures. But what could it 
have been? 


S. B. Harding’s testimony is: 


‘*@. It is also a fact, is it not that the only 
work that you did under this contract was the 
fabrication of 3914 tons of steel? 

A. Yes; and the preparation of some temp- 
lets, ete., for the plans. 

@. Then, I understand that the entire 
work that has been done by the Modern Steel 
Structural Company under this contract con- 
sists of the fabrication of 3914 tons of steel, 
which you delivered to the American-Pacific 
Construction Company at San Francisco, Cali- 
fornia, the preparation of drawings for the 
3914 tons of steel which had been delivered, 
and for the work that vou expected to do, 
aud the preparation of templets for the work 
that was delivered and for future work? 

A. Yes. And the ordering of steel. 

Q. Now, is there any cost to the ordering 
of steel? 

A. We do that with our office foree wider 
the head of overhead expenses’”’ (Tr. p. 162). 


FW. Harding says: 


“Mr. Humpurey. Q. Did you fabrieate any 
work other than vou shipped to us? 
A. On this contract? 
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Q. Yes. 
A. No, sir, I do not believe that we did 
fabricate any other’’ (Tr. p. 203). 

Now, if they did not fabricate any but 3914 
tons, the other shop labor must be for handling 
the difference between 16114 tons and 3914 tons, 
oi?) tons (Tr. p. 167). 

The cost of handling is 13 cents per ton (Tr. 
bottom p. 159). 

The cost of handling the 122 tons would be $15.86. 
Deducting this from $328.64, we have $312.78 as 
the shop cost of the 3914 tons, save a small dedue- 
tion for some templates that were made. This item 
appeared so small that it was not mentioned. 
It appears that the making of templates is the 
smallest portion of the shop labor. However, we 
shall deduct from our above showing of $8.87 per 
ton for shop labor cost $0.37 as a most liberal 
allowance per ton for labor in making templates, 
and we then have the following: 

Drawing Costs. 
$669.28 (all work) Breite’s testimony 256 
novos, biehee sa eaieeeaae $6692.80 
of drawing work of job. 
Shop Labor. 

528.64 3914 tons (all that was fabri- 

eated), 
or 
391, )328.64=$8.37 but by the allowance 
of 37 cents as above 
the shop cost per ton 
is $8.00. 
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Assuming office part only 50 per cent of the 
entire building—and all agree it was at least 50 per 
cent thereof,—and basing cost on their own letters, 
dated February 12th, 1907, marked Exhibit ‘‘E”’ 
aud “G” (Tr. pp. 224227), which estimates job 
at 1200 tons, we find 
$8.00 per ton 

600 tons office part 


#4800. shop cost office portion 


Theatre portion cost 50 per cent more (Suyder, 
Breite and Zueco). Harding agrees it would be 
more (Trp. 202). 


OO orcs oe een $ 4,800.00 
WCAG: cee ee ee 7,200.00 
Gre shOnecost ae 12,000.00 
MOC ireanvile “COSt.aaas 6.692780 

$18,692.80 


Freight on 1200 tons at 
ile VUE tOn. ae, 18,000.00 
1200 tons steel at $88..... 45,600.00 


$82,292.80 
Add $4.10 per ton for 
drawing labor for thea- 
Lie POLLO 2s es: eee 2,460.00 


$84,752.80 
€84,752.80 Total cost. 


95 


1200 tons steel at 77—=$92,400.00 
Votal cost as above..... 84,752.80 


& 7,647.20 apparent profit 
on  Plaintiff’s 
own figures. 


Hence on their own figures, without ‘‘overheads”’, 
wear and tear on machinery, cost of drawing paper, 
wood, paint, brushes, power, ete., they only show a 
profit of $7,647.20. Make deductions for deprecia- 
tion, cost of materials for drawing, for templates, 
cost of power, allowance for exemption of risk and 
trouble, time saved and this apparent profit would 
be swept away. If you deduct $7171.23 (Tr. p. 164) 
one-third of the overheads for three months as the 
performance of the contract would require one- 
third of the plant of defendant in error and its 
force for three months, the apparent profit be- 
cones a loss of $524.03 and includes payment of 
the contract price for the steel (8914 tons) de- 
livered. In these figures we have taken the cost of 
drawing labor for a theatre at $4.10 per ton: while 
even W. F. Harding figures it at $5.00 per ton (Tr. 
p- 254). 

Take the figures of the other experts and defend- 
ant in error would have lost a great deal more. 


Plaintiff’s letters written before the breach con- 
firm this: 


‘You will remember the night the writer 
made out the pencil form, he said that the 
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work was worth $77 and we discussed where 
you would get the other $2.00 above the $75.00. 

‘*No, if you can buy this job one cent cheaper 
anywhere we will be very much pleased to re- 
licve you of the obligation to us’? (Ty. p. 188). 

“Tf you desire to buy the job elsewhere and 
not give the $77, we would be very much 
pleased to release you, ouly asking you to pay 
for what we have already done’ (Ty. p. 189). 

‘*He admitted that he did, and the writer said 
to him that we regretted that there was any 
misunderstanding between yvonrself and the 
writer as we felt in the whole transaction that 
we ere more carrying out the obligation made 
by GW. Harding of Los Angeles than anything 
else as we were so filled up with work, and the 
writer further said that we would be pleased tf 
we could sublet it to some one and get out even 
and at the same time serve you, but if we could 
not we were going to stick by and fill the order”’ 
Clip. 196). 


The plaintiff had no certain basis upon which to 
base its claim. On October 15, 1907, it wrote that 
it was damaged in the sum of $30,230.00, but the 
elements of its damage then were quite different 
than the elements urged in this action. 


If the plaintiff itself could not even state the 
elements of its damages, how could the jury do 
more than follow plaintiff’s example and merely 
eness? Apparently that was done, and the verdict 
resulted from guesswork. 

The claim for damages varied as the necessities 
of the case varied. In 1907, when it believed that 
its damages were to be measured by the value of 
unused shop space, and also by the amount which 
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would be required to perform the contract, its 
figures representing these items and its costs were 
large. When, however, it was advised that its 
measure of damages would be the difference be- 
tween the cost of performing the contract and the 
amount it was to receive for the performance there- 
of, it became important for it to show that the cost 
of performing was much less so as to increase its 
alleged profits. 


JULIE: 
VARIANCE. 


(a) 

The complaint alleged a contract for the fabrica- 
tion and delivery of an agreed amount of steel, to 
wit: 1500 tons (Tr. p. 44). There was no proof 
of any contract or agreement. Opinions and 
‘‘onesses’’ of the amount of steel that would be re- 
quired for unfinished and probably unconceived 
drawings and a writing was received in evidence 
that absolutely negatived the idea of an agree- 
ment on the amount of tonnage. 


(b) 

The allegations were that the deliveries under 
the contract were to be made by September 1, 1907 
(Tyr. pp. 48-44). 

There was no evidence offered of such a contract. 
On the contrary, the only evidence showed that de- 
liveries were to be made: 
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DELivErRY: As follows: That portion indicated 
by Mir. Smedberg shown within red lines on blue 
print, 3-8, 4-S, 7-S, dated by us on the back of 
print as received Dee. 31, and 8-S, dated by us on 
the back of print as received January 3, 1907, re- 
quired to begin the erection of steel work on stores, 
to be shipped from our shop thirty days from our 
receipt of approved working detail drawings, 
signed by Mr. Smedberg. 

Balance of steel shipments to be 60 to 90 days 
from our receipt of balance of approved working 
detail drawings, signed by Mr. Smedberg from 
date of approval (Tr. pp. 2-3). 

This is a complete variance and sufficient to de- 
feat the claim of defendant in error. 


TY. 

UNDER THE TERMS OF THIS PROPOSAL OR CONTRACT IT 
WAS NECESSARY FOR THE DEEFNDANT IN ERROR TO 
SUBMIT TO ARBITRATION ITS CLAIM BEFORE INSTITUTING 
THIS ACTION. 


The provisions of the contract in this action is 
as follows: 


‘‘In ease any difference of opinion shall 
arise between the parties to this contract, in 
relation to the contract or work to be done, or 
that has been performed under it, such differ- 
ence shall be settled by arbitration by two com- 
petent persons, one emploved by each party to 
the contract and these two persons shall have 
the power to name an uninterested munpire, 
whose decision shall be binding on all the par- 
ties to the contrac = 


4) 


In Holmes v. Riehet, 56 Cal. 312, the Supreme 
Court of that State said: 


‘By the terms of the contract, authority 
was given the architect to decide any dispute 
that might arise respecting the true construc- 
tion and meaning of the drawings or specifi- 
cations and upon all such questions his deci- 
sion should be final; but upon the question of 
extra work, he was not authorized to decide. 
On the contrary, by the express terms of the 
contract, such disputes, were to be referred to 
two competent persons, and if they could not 
agree, the services of an wnpire were to be in- 
voked. Was it competent for the parties to 
make such a stipulation? It has been fre- 
quently decided, and now seems to be the set- 
tled law, that an agreement to refer a case to 
arbitration will not be regarded by the courts, 
and they will take jurisdiction and determine 
a dispute between parties notwithstanding 
such an agreement. But that is not this case. 
Here the parties simply agreed that the amount 
or value of certain extra work should he fixed 
in a certain manner, and was there any right 
of action in this case for and on account of 
said extra work until the value thereof was 
fixed according to the terms and conditions of 
the contract? In other words, was it not a con- 
dition precedent to any right of action, that 
the value of the extra work should be deter- 
mined in the mode provided by the contract? 
This question was very elaborateiy considered 
by the Court of Appeals of New York, in the 
recent case of The President, ete. v. The Penn- 
svivania Coal Company, 50 N. Y. 250. The 
Court there says: ‘The distinction between 
the two classes of cases is marked and well de- 
fined. In one case, the parties undertake by 
an independent covenant or agreement to pro- 
vide for an adjustment and settlement of all 
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disputes and difference by arbitration, to the 
exclusion of the Court; and in the other they 
inerely by the same agreement which creates 
the liability and gives the right, qualified the 
right by providing that, before any right of 
action shall accrued, certain facts shall be de- 
termined, or amounts and values ascertained 
and this is made a condition precedent, either 
in terms or by necessary implication. This 
condition being lawful, the Courts have never 
hesitated to give full effect to it. * * * 


Conclusion. 

Plaintiff in error respectfully submits that the 
judgment should be reversed for the following 
reasons: 

First. There was no valid contract. 

Second. There was no damages proved. 

Third. There was a fatal variance between the 
allegations and the proofs. 

Fourth. The action was premature as the alleged 
contract, if a contract, provided within its own 
terms a means of settling the very points involved 
in this action. 

Respectfully submitted, 
Wim F. Humpurey, 
Attorney for Plaintiff in Error. 
Lent & HUMPHREY, 
Of Counsel. 


